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Introduction

Despite recent harmonization of copyright law with regard to legal protection of computer programs and database
rights, national law still plays an important role in the everyday practice of authors, producers of computer programs
and databases, parties to license agreements and others dealing with the local legal framework for protecting these
non-material rights within the European Union.

It is essential to acquire knowledge of specific implementation of European guidelines in each member state, of
local provisions which are not yet harmonized and practical application of local and European law by authorities and
courts. This knowledge will enable you to take appropriate business decisions, draft high-quality contracts and be
ready for possible litigation, in other words to ensure that creative work and development costs invested in software
programs and databases will pay off and be protected against infringement.

Here you have a bnt survey which provides a concise systematic overview of the legal framework for software and
database protection as well as software license agreements in ten jurisdictions of Central and Eastern Europe.

Our own bnt experts on IP matters have identified some frequently asked questions with an important impact on
business decisions concerning the ten national markets where bnt attorneys-at law are present. We offer an insightful
knowledge of local legislation and jurisdictions in the form of a comparative legal analysis, visualized by reader-
friendly table formats enabling an understanding of the main aspects of our in-depth advisory experience.

This publication is a starting point for companies and practitioners with plans to extend their business into one of the
CEE countries where we operate. It is part of the bnt International Survey Series dealing in similar form with many
business-relevant comparative law issues. A complete list of our publications to date can be found on our website
www.bnt.eu in the bnt Practice Groups Media section.

Team
bnt International Practice Group Industry und Regulatory
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Legal Protection of Computer Programs/Databases and Software Licences 2014

How can computer programs be legally protected?

Computer programs can be legally
protected in more than one way.

Alongside the popular copyright
protection frame without the need for
registration, alternatives are available
such as patenting, commercial secret
or trademark. However, the two latter
alternatives might be useful only as
subsidiary means (e.g. the name or
logo of a program might be an object of
trademark protection).

As for patenting, computer programs
are not considered to be inventions

in their own right. For a computer
program to be patentable it has to be
1) part of an invention which has a
technical character and 2) an invention
of which a computer program forms
part must have an industrial application.
There have been also some tentative
initiatives at creating a sui generis
frame for legal protection of computer
programs, but these attempts are still
at a rudimentary stage. Nevertheless
protection under copyright law is the
most common legal way to protect
computer programs as an object of
intellectual property.

BRATISLAVA BUDAPEST MINSK

NURNBERG

—> Latvia:

In general, computer programs are
automatically protected without
registration under copyright law.
Computer programs are not
patentable inventions due to lack of
their own technological character.

PRAHA RIGA SOFIA

TALLINN

Estonia:

Computer programs are explicitly
protected under copyright law
without registration in order to ensure
protection.

Beyond copyright law, further
protection in the form of a patent,
utility model or other industrial
property rights is generally not
available; national jurisdiction is
reluctant to extend the scope of legal
protection of computer programs
granted by copyright law.

VILNIUS ~ WARSZAWA | 7
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How can computer programs be legally protected?

—> Belarus: —>» Germany: —> Bulgaria:
Computer programs enjoy copyright Generally computer programs are Computer programs enjoy copyright
law protection. Recently computer automatically protected under copyright protection. Registering a product is
programs, which were seen as a law without registration. not a prerequisite for its protection.
type of literary work in previous
regulations, became an independent Computer programs alone are not directly
object of copyright protection. patentable inventions due to lack of their
Computer programs alone are own technological character. However,
not directly patentable. However, computer programs may be patentable
computer programs may be as part of computer-implemented
patentable as part of inventions and inventions with a technical character
utility models. solving a concrete technical problem

by technical means. The same principle
applies to computer programs as part of
utility models. Details of the patentability
of computer programs as (parts of)
inventions are still unsolved and under
discussion.

Single aspects of computer programs in a
broad sense may be protected separately
(e.g. text and databases included in a
program under copyright law; the title of a
computer program under trademark law).
Protection may also result from the Unfair
Competition Act, which prohibits imitation
of goods of a competitor in order to
mislead a customer about the commercial
origin of goods or to take advantage of
appreciation of a competitor’'s goods in an
inappropriate way.

8 | BRATISLAVA BUDAPEST MINSK NURNBERG PRAHA RIGA SOFIA TALLINN VILNIUS WARSZAWA
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How can computer programs be legally protected?

—> Poland:

Expression of a computer
program in any form is
protected under copyright
law without registration or
formal procedures. The
national Patent Office -
unlike the European Patent
Office - presents the
standpoint that computer
programs cannot be
patented as part of
computer-implemented
inventions. However, the
case law of the national
courts is diverse and
unclear in this regard.
lllegal imitation of a
computer program can
also be regarded as unfair
competition under the Act
on Counteracting Unfair
Competition.

BRATISLAVA BUDAPEST

—> Hungary:

As a general rule computer
programs are automatically
protected under copyright law
without formal procedures.
Mere computer programs

are not directly patentable.
However, inventions
implemented by computers
are patentable. Details

of the patentability of
computer programs as

(parts of) inventions are still
under debate among legal
professionals. Computer
programs - in a broad sense
- may contain materials which
are protected separately

(e.g. film sequences and
databases included in a
program under copyright law).
Additionally, protection under
copyright law plus industrial
property rights protection also
results from the Unfair Market
Practices Act, which prohibits
imitation of the goods of a
competitor in order to mislead
customers about important
features of a product, such as
its commercial origin.

MINSK NURNBERG PRAHA

—> Czech Repubilic:

A computer program is
protected as a work under
copyright law. Registration
is not required.

RIGA SOFIA TALLINN

—> Slovakia:

In general computer programs
are automatically protected
under copyright law without
registration. Computer
programs alone are not directly
patentable inventions as they
do not have a technological
character. However, based

on decisions of the European
Patent Office, software

may be patented if it has a
potential technical effect. The
legal enforceability of such
protection remains highly
problematic.

Single aspects of computer
programs in a broad sense
may be protected separately
(e.g. single elements as films,
pictures, text under copyright
law). Certain protection also
results from the Commercial
Code, which prohibits imitation
of the goods of a competitor
in order to mislead a customer
about the commercial

origin of goods or to take
advantage of appreciation of
the competitor’s goods in an
inappropriate way.

VILNIUS WARSZAWA |
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What are the legal definitions of computer programs?

—> Lithuania: —> Latvia: —> Estonia:
Under the Copyright Act a The Copyright Act does not contain A computer program is protected
“‘computer program” is “a set of any other definition of the term in the same way as literary works,
instructions expressed in words, “‘computer program” than that applying to the expression in any
codes, schemes or in any other included in EU Directive 2009/24 EC. form of a computer program.

form capable of causing a computer
to perform a particular task or

bring about a certain result when
incorporated in a computer-readable
medium; this definition also includes
preparatory design material of those
instructions if those instructions can
be created from it".

Additionally a program must be a
result of independent intellectual
endeavour.

10 | BRATISLAVA BUDAPEST MINSK NURNBERG PRAHA RIGA SOFIA  TALLINN VILNIUS WARSZAWA
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What are the legal definitions of computer programs?

—> Belarus:

The law defines a computer program
as an ordered set of instructions

and data for use on a computer and
other systems and devices intended
for the processing, transmission

and storage of information, making
calculations, audiovisual images and
other results, expressed in a physical
form. The documentation is included
in the program and is therefore also
protected.

BRATISLAVA BUDAPEST MINSK

—>» Germany:

—> Bulgaria:

By law computer programs in the
sense of the Copyright Act are
programs of any kind including
preparatory design material.

The Federal High Court defines
computer programs as a sequence
of commands which, after recording
on machine-readable media, are
capable of causing a machine with
information-processing abilities to
show, execute or achieve a certain
function, task or result. Copyright law
protects computer programs of any
form of code.

Protection of computer programs
under copyright law requires
individual design as the result of
the author’s own individual creation
while aspects of quality, aesthetics, or
novelty are not decisive.

In comparison to a “computer
patent”, copyright law protects the
design of an individually created
program while patent law ensures
protection of an application-related
idea.

a computer program.

NURNBERG PRAHA RIGA SOFIA  TALLINN VILNIUS WARSZAWA

There is no national-law definition of
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What are the legal definitions of computer programs?

—> Poland:

Due to the ever changing
IT environment there is no
binding legal definition.
The term “computer
program” is commonly
understood as a set of
comments in a certain
structure which serves
the purpose of achieving
a certain goal. Copyright
law protects any form of
expression of a computer
program, though not its
functionality. This means
that e.g. source code

and machine code in
particular are subject to
protection but not ideas
and principles which are
the basis of any part of the
computer.

12 | BRATISLAVA

—> Hungary:

BUDAPEST

By law software means
the combination of a
computer program and
related documentation. In
day-to-day practice, the
terms “computer program”
and “software” are used as
synonyms.

From a legal perspective
a computer program

is a logical series of
instructions given to a
computer. Computer
programs are protected
irrespective of the form of
code, quality, aesthetics,
novelty etc.

The Supreme Court

has stated that software
parts created during
development of another
software program may
become protected if
individual enough to
qualify as stand-alone
software.

MINSK NURNBERG

—> Czech Repubilic:

The term “computer
program” is not legally
defined by law. Under the
definition of a computer
program in EU Directive
2009/24 EC the term
‘computer program’
includes programs in

any form, including those
incorporated in hardware.
The term also includes
preparatory design work
leading to development of
a computer program.

PRAHA RIGA SOFIA

TALLINN

—> Slovakia:

Under the Copyright Act a
“‘computer program” is a set
of orders and instructions
used directly or indirectly
in a computer. Commands
and instructions may be
written or expressed in
source code or computer
operating code. If
background records
necessary for development
fulfil conceptual features of
a work, they are protected
as a literary work.

A computer program

must be a result of the
author’s individual creation.
Creations which result

due to technical necessity,
ideas, principles and single
algorithms cannot be
protected.

In comparison to a
computer patent a
computer program is
individually created while

a patent protects an
application-related idea (to
solve a technical problem
by technical means) itself.

VILNIUS WARSZAWA
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—) Legal basis for
protection of computer
programs

—) Scope of protection

—) Limitations on scope
of protection

—} Limitations -

dispositive law?

BRATISLAVA BUDAPEST

Several sources may be available for protection of computer programs, such as the Eurasian
Economic Community Agreement on unified principles of regulation in the sphere of protection and
enforcement of intellectual property rights, the Civil Code and the Act “On copyright and related
rights”. The last of these contains special provisions for computer programs.

The author has the following moral rights in respect of a computer program:
¢ right of authorship;

* right of attribution;

* right of integrity;

* right to public disclosure;

* right to recall.

In general, it is the exclusive right of the author to use the work in any form and by any means and
in any way at his own discretion. The author may allow or prohibit other persons to use his work.
The author or other copyright holders enjoy the following exploitation rights:

* right of reproduction;

¢ right of distribution of the original computer program or copies;

e rental rights;

e import rights;

* right of communication to the public via wire or wireless means;

* right of modification (changes, editing, translations);

* other exploitation rights.

These exploitation rights may be transferred partly or fully to other persons, in contrast to author’s
moral rights, which may not be disposed of.

Moral rights are protected for an indefinite term. Copyright protection of exploitation rights lasts
during the author’s lifetime and extends for 50 years after death.

The legal holder of a computer program copy is entitled to the intended application of a program, in
particular to its installation on a computer or other device, launching and running on conditions set
by the right holder.

The legal holder is further entitled without the author’s consent to make backup copies of a
computer program exclusively for the purpose of replacement, as well as for archive purposes in
case the original copy is lost, damaged etc. There is a possibility to adjust the computer program
exclusively to ensure its proper functioning on the user’s systems or together with other programs;
or to alter it if the legal holder is authorized by the right holder and the source code is opened; or to
perform actions necessary for program functioning according to its intended purpose, in particular,
saving and storing it in the computer memory, unless otherwise agreed with the right holder, and
only if those actions do not lead to creation of new computer programs or infringement of the
copyright in any other manner.

Most legislative provisions may be changed by agreement between the parties, except for
mandatory rules.

For instance, the right to create a back-up copy and the author’s individual moral rights in general
may not be restricted by agreement.

MINSK NURNBERG PRAHA RIGA SOFIA TALLINN VILNIUS WARSZAWA | 13
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—} Legal basis for The applicable law here is the Copyright Act and the Act for Establishing Administrative Control on
protection of computer the Production and Trade of Optic Disks and Matrices Containing Objects of Copyright Protection.
programs

_} Scope of protection An author has the following immaterial rights:

¢ to decide whether, when and how the program is to be published; to decide whether the program
is to be published under a pseudonym or anonymously;

* to be recognized as author of the program, to demand attribution of his/her name, pseudonym
or identifying sign to the program whenever the latter is used;

* to demand integrity protection with regard to the program and his/her personal interests or
dignity;

¢ to change the program when this does not infringe rights acquired by third persons; to have
access to the program whenever it is in the possession of third persons;

* to deny use of the program due to changes in the author’s beliefs. This right suggests proper
indemnification by the author to third parties who have legitimately acquired the right to use the
program.

An author has the following material rights:
* to use the program;
* to license its use by third persons, where use of a program comprises:
- reproduction;
- distribution of the original and/or copies of the program to an unlimited number of persons;
- public presentation, wireless or cable transmission, offering wireless or cable access to the
program or parts of it to an unlimited number of persons so that any of the addressees can
use this access at times and places that may be suitable for them;
- translation, reworking, adaption and synchronization including introduction of any changes in
particular those that lead to creation of a derivative program;
- import and export (except for trade within the EU, which due to the principle of exhaustion
does not require a licence after copies have been legitimately sold for the first time in the EU)
of specimens in trade quantities regardless of the fact whether production was legitimate.

—} Limitations on scope A person who legally acquires the right to use a computer program can do the following without
of protection permission by the author and free of charge:

* make a back-up copy of the program if necessary for the use the person acquired the program
for;

* to observe, study and test the ways the program functions in order to determine the ideas and
principles on which the program or any element of the program is based when this should
happen in the course of starting, visualizing, running, transmitting and/or storing the program in
the computer memory and in default of a restrictive agreement with the author;

* to translate the program code from one form into another when absolutely necessary in order to
obtain information on reaching compatibility of the program with other programs, though under
the condition that the necessary information has not been granted as a completed product
and translation is only conducted with regard to those parts of the computer program that are
required in terms of reaching compatibility. The information thus gained cannot be used to create
and distribute a computer program insubstantially different from the program the code of which
has been translated. Further acts which could infringe the copyright of the original program are
forbidden.

In default of a deviating agreement a person who legally acquires the right to use a computer
program can start the program, visualize it on a screen, run it, transmit it over distances, store it
in the memory of a computer, translate and/or rework it as well as introduce into it other changes
when these actions are necessary for the purpose the person acquired the program for. A
legitimate reason for introducing changes to the program is eliminating mistakes.

—} Limitations - The above mentioned limitations on the scope of protection are mostly mandatory law and cannot
dispositive law? be excluded by contract. Only the activities of an authorized user where the possibility of a deviating
agreement with the copyright holder is explicitly mentioned above are covered by dispositive law
and can be limited on the basis of a licence agreement.

14 | BRATISLAVA BUDAPEST MINSK NURNBERG PRAHA RIGA SOFIA  TALLINN VILNIUS WARSZAWA
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—) Legal basis for Protection of computer programs is granted by the Copyright Act which also implements
protection of computer Directive 2009/24/EC of the European Parliament and of the Council on legal protection of
programs computer programs.

—) Scope of protection The author of a computer program has the following moral and economic rights.

* Moral rights:
The author may decide on publication of a computer program, claim authorship and
has the right to inviolability of his work, in particular the right to grant consent to any
alteration of or other intervention in his work unless the Copyright Act states otherwise.
e Economic rights:
The author has the right to use his work. This right comprises e.g.:
- the right of reproduction,
- the right of distribution of the original or a copy of the work,
- rental and lending rights.

— Limitations on scope of Under the Copyright Act a lawful user of a computer program does not infringe the
protection copyright if he:

* reproduces, translates, adapts, arranges or otherwise alters a computer program if
necessary for use of a lawfully acquired computer program if this is done during loading
and operation of the computer program or while correcting computer program errors;

* makes a back-up copy of a computer program if necessary for its exploitation;

* examines, studies or tests the functionality of the program in order to identify the ideas
and principles underlying any element of the program if this is done while loading,
storing, displaying, running or transmitting or other acts which the user is authorised to
perform;

* lawfully reproduces the code or translates its form during reproduction of the computer
program if reproduction or translation is necessary to obtain the information needed
to achieve interoperability of an independently created computer program with other

programs.
—) Limitations - dispositive Most of the provisions of the Copyright Act are mandatory. The parties may regulate some
law? mutual rights and obligations differently from the law by a licence agreement.

BRATISLAVA BUDAPEST MINSK NURNBERG PRAHA RIGA SOFIA TALLINN VILNIUS WARSZAWA | 15
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—) Legal basis for

protection of computer
programs

—>) Scope of protection

—) Limitations on scope of

protection

law?

16

Limitations - dispositive

BRATISLAVA

The “Computer Program Directive” 2009/24 EC has been implemented exhaustively into
national law. Interpretation of national law aims almost exclusively at maximum compliance
with European law. National law will generally be overruled as far as it diverges from Euro-
pean law.

The author has an interest in protection of personal interest in his work (moral rights) as

well as in exploiting his creation economically (economic rights). Copyright law lists an

explicit catalogue of moral rights. For computer programs, however, the scope of protection

of economic rights may be practically more relevant. Among those relevant for computer

programs, these rights include:

e reproduction

e distribution

e translation

* adaptations, modifications and other alterations

e compilation and publication of collections and systematisation

e communication of the work by satellite, cable network or other technical devices, making
the work available to the public and

* exclusive right for physical use and holding of a computer program for commercial
purposes.

As with all economic rights, these are transferrable to or exercisable partly or fully by other
persons.

By law, the author’s protection is limited in favour of the user’s interest in efficient use of

computer programs. Without authorization by the author, a lawful user may:

* reproduce, translate, adapt and transform a computer program in any other manner
if this is necessary for regular use of the program on a device or devices or to correct
errors,

* make a back-up copy of the program or replace a lost or destroyed program,

* reproduce and translate a computer program as far as necessary to make it compatible
with other programs.

While most regulations in copyright law are dispositive, the above limitations are not
contractually amendable.

BUDAPEST MINSK NURNBERG PRAHA RIGA SOFIA  TALLINN VILNIUS WARSZAWA
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—) Legal basis for
protection of computer
programs

—) Scope of protection

—>) Limitations on scope of
protection

—) Limitations - dispositive
law?

BRATISLAVA BUDAPEST

The Copyright Act governs protection of computer programs. §§ 69a et seq. of the
Copyright Act contain special provisions for computer programs and implement EU
Directive 2009/24 EC on legal protection of computer programs into national law. If not
regulated otherwise in those special provisions the general provisions of the Copyright
Act for literary works apply to computer programs. Details of legal interpretation of the
Copyright Act and EU Directive 2009/24 EC are defined in broad case-law of national civil
courts and the European Court of Justice.

Besides so-called author’'s moral rights (right of recognition of authorship, right to public
disclosure, defence against distortion of the author’s work, right to withdraw) the author has
different exploitation rights, including:

* right of reproduction;

e right of distribution;

* right to broadcast;

* right of communication via video or audio recordings;

* right of communication to the public via wire or wireless means;

* right of modification (changes, editing, translations).

These exploitation rights may be transferred partly or fully to other persons. The term of
copyright ends 70 years after the death of the author.

Copyright law provides several minimum rights for users and limitations on the scope of
protection of computer programs besides general copyright barriers.

Translation and modifications of computer programs are allowed without the right holder’s
consent, if necessary for the intended use of the program by a person authorized to use

a copy. That authorized person may also create a backup copy without the right holder’s
consent if that copy is necessary to secure the future use of the program and to observe,
study or test the functioning of the program in order to determine the ideas and principles
which underlie any element of the program if this is done by lawful loading, displaying,
running, transmitting or storing the program.

Moreover reproduction of codes or translation of the code form (decompiling) is allowed
under certain circumstances without consent of the right holder. The general provision
of the Copyright Act allowing copies for private use of works does not apply to computer
programs.

Most provisions of copyright law can be changed by contract. However, some provisions
are mandatory law. As to protection of computer programs, the user’s legal right to create
a back-up copy and to observe, study or test the functioning of the program as well as the
user’s decompiling rights must not be restricted by contractual agreement.
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—) Legal basis for
protection of computer
programs

—>) Scope of protection

—) Limitations on scope of
protection

— Limitations - dispositive
law?

Computer programs in general are protected as intellectual creations by the Civil Code.
More specific regulation of protection can be found in Act LXXVI of 1999 on Copyright.
In particular, paragraph c) of Section 1(2) explicitly mentions software as copyrighted
material. Sections 58-60 of the Act on Copyright contain special provisions applicable to
software only.

The Act on Copyright has been amended several times since adoption. Therefore, it is
in line with and implements EU Directive 2009/24 EC on legal protection of computer
programs.

Besides author’s moral rights (right to publish a work, right to indicate the author’s name,
protection of the work’s integrity, right to withdraw the work) the author has exploitation
rights, including:

* right of reproduction;

* right of distribution;

* right to broadcast;

* right of public performance;

* right of modification (changes, editing, translations).

Exploitation rights related to software may be transferred partly or fully to other persons.
In general the term of copyright is 70 years after the death of the author.

Unless otherwise agreed, the right holder’s exclusive rights do not cover reproduction,
alteration, adaptation, translation, or other modification of software as well as reproduction
of the results of these acts in so far as the person authorized to acquire the software
performs these actions in accordance with the intended purpose of the software. Licence
contracts cannot prohibit users from making safety copies of software if necessary for its
use.

Persons authorized to use copies of software may, under certain circumstances and
subject to certain special conditions, without the right holder’s authorization, observe and
study operation of the software and make trial use in the processes of its input, monitor
display, running, transmission or storage in order to get to know the idea or principle
serving as a basis for any of the software components.

In general the Act on Copyright is mandatory. However, in many cases a licence agreement
can deviate from legal provisions.
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—) Legal basis for
protection of computer
programs

—) Scope of protection

—) Limitations on scope of
protection

—) Limitations - dispositive
law?

BRATISLAVA BUDAPEST

The Copyright Act governs protection of computer programs and implements EU Directive
2009/24 EC on legal protection of computer programs into national law. The general
provisions of the Copyright Act for literary works apply to computer programs plus some
provisions dealing with additional safeguarding rules.

The author of a work has the inalienable moral rights to the following:

e authorship - the right to be recognized as the author;

e decision on disclosure;

e withdrawal;

* the title

* inviolability

* |legal action against any distortion, modification, or other transformation of his or her
work, as well as against infringement of author’s rights as may damage the honour or
reputation of the author.

As to use of a computer program, the author has the following exclusive rights:

e distribution rights;

* right to make the computer program available to the public by wire or other means;

* |leasing, rental and lending rights;

e reproduction rights;

e right to translate, adapt or transform the computer program in any other way and to
reproduce the results thus obtained.

These exploitation rights are partly or fully transferable to third persons. The term of
copyright ends 70 years after the death of the author.

The Copyright Act set several minimum rights for users and limitations on the scope of
protection of computer programs besides general copyright barriers.

Reproduction, translation, adaptation or any other transformation of the computer program
does not require special permission from the right holder if necessary for the intended use
of the program.

An authorized person may also create a backup copy of the program if needed to
secure future use of the program. An authorized person may also observe, study or test
the functioning of the program in order to discover the ideas and principles underlying
any element of the program. A lawful user may also translate or reproduce the code of
a computer program under certain requirements to achieve interoperability with other
programs if the information obtained is also only used for that purpose.

Most provisions of copyright law can be changed by contract and only a few provisions
are mandatory. As to protection of computer programs the user’s legal rights to create

a back-up copy and to observe, study or test the functioning of the program in order to
discover the ideas and principles underlying any element of the program are protected by
mandatory law.

MINSK NURNBERG PRAHA RIGA SOFIA TALLINN VILNIUS WARSZAWA | 19



Legal Protection of Computer Programs: Lithuania bnt

attorneys-at-law

Legal Protection of Computer Programs/Databases and Software Licences 2014

—) Legal basis for
protection of computer
programs

— Scope of protection

—) Limitations on scope of
protection

— Limitations - dispositive
law?

The Act on Copyright and Related Rights is the principal legal source for copyright
protection of computer programs at national level. It is widely harmonised with several
European Union legal acts (e.g. Council Directive 91/250/EEC and Directive 2009/24
EC on legal protection of computer programs). National copyright law is accompanied
by an array of Supreme Court decisions, elaborating the theme of copyright protection of
computer programs.

Under copyright law, the author of a work has exclusive rights to authorise or to prohibit the

following:

* reproduction;

* publication;

e translation;

* adaptation, arrangement, dramatization or other transformation;

e distribution of the original or copies to the public

* public display of the original or copies;

* public performance in any form or by any means;

* broadcasting, retransmission, or communication to the public in any other way including
Internet.

Under national law, the author’s economic rights run for the life of the author plus 70 years
after death. Protection of the author’s moral rights is of unlimited duration.

Reproducing a computer program by a lawful user is considered legally allowed when
done for purposes of adaptation and decompilation.

A person entitled to use a computer program may make back-up copies or adapt the
computer program if the copies or adaptations are necessary for use in line with the
intended purpose or if the computer program is lost, destroyed or becomes unfit for use.

A user may also study or test the functioning of the program in order to determine the ideas
and principles underlying any element of the program.

Under certain circumstances authorisation by the owner of copyright is not required
where reproduction of the code of a computer programme or translation of its form
are indispensable to obtain the information necessary to achieve interoperability of an
independently created computer programme with other programs.

Norms on lawful reproduction or copying of a program or its components are imperative
and cannot be changed by the parties to a contract.
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—) Legal basis for
protection of computer
programs

—) Scope of protection

—) Limitations on scope of
protection

—) Limitations - dispositive
law?

BRATISLAVA BUDAPEST

Copyright protection of computer programs is governed by the Act on Copyright and
Related Rights which also implements EU Directive 2009/24 EC on legal protection.

Besides author’s moral rights the author enjoys other exploitation rights, including:
* right to reproduction;

* right to translation,

* right to adaptation,

* right to change the structure or make other changes to the computer program

* right to distribution, including lease.

These exploitation rights may be transferred partly or fully to other persons.
Protection under copyright law expires 70 years after the death of the author.

The Act on Copyright and Related Rights provides several minimum rights for users and
limitations on the scope of protection for computer programs besides general copyright
restrictions.

Translation and modifications of computer programs are allowed without the right holder’s
consent if necessary for the intended use of the program by a person authorized to use

a copy of the program. An authorized person may create a backup copy of the program
without the right holder’s consent if necessary to secure future use of the program. An
authorized person may observe, study or test the functioning of the program in order to
determine the ideas and principles underlying any element of the program if this is done by
lawfully loading, displaying, running, transmitting or storing the program.

Reproduction of codes or translation of the code form (decompiling) is allowed under
certain circumstances. The general provision of the Act on Copyright and Related Rights
allowing copies for private use of works does not apply to computer programs.

Most provisions of national copyright law can be modified by contract but a few provisions
are mandatory law. As to protection of computer programs the user’s legal right to create

a back-up copy and to observe, study or test the functioning of the program as well as the
user’s decompiling rights may not be restricted by contractual agreement between the user
and the right holder.
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—) Legal basis for
protection of computer
programs

—>) Scope of protection

—) Limitations on scope of
protection

—) Limitations - dispositive
law?

The Copyright Act governs protection of computer programs. If not regulated otherwise in
those special provisions the general provisions of the Copyright Act for literary works apply
to computer programs.

Besides author’s moral rights the author of a work enjoys other exploitation rights,

including:

* right of reproduction;

* right of public distribution by sale or other means of ownership transfer; by rental or
lending;

* right of modification (changes, editing, translations).

* right to include the work in a collective work;

* right to public display;

* right to public performance;

* right to broadcast.

These exploitation rights are partly or fully transferable.
The term of copyright is 70 years after the death of the author.

By law the rightful user of a computer program copy may without the right holder’s consent
produce a copy or edit or translate it if needed for interconnection of the program with a
computer for the purpose and in the scope for which it was acquired, including correcting
mistakes; or to create a back-up copy.

An authorized person does not need the explicit consent of the right holder to observe,
study or test the functioning of a computer program in order to determine the ideas

and principles underlying any element of the program if this is done by lawfully loading,
displaying, running, transmitting or storing the program.

Reproduction of codes or translation of the code form (decompiling) is allowed in certain
cases. The general provision of the Copyright Act allowing copies for private use of works
does not apply to computer programs.

An authorized person’s legal right to create a back-up copy and to observe, study or test
the functioning of the program as well as their decompiling rights may not be restricted by
contractual agreement between the user and the right holder.
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General legal claims by the right holder of copyright in a computer program
in cases of infringement

Claim for
destruction | Right to claim Claims N
. Claim for
of illegal from the againsl
N N Claim for public | recognilion
copies and infringer lo (potential)
N Damages N N announcemenl ol rights/
Claim for Claim for Damages other objecls/| recallillegal | Righl lo claim infringer for
claims for Information of final aulhorship/
Country cease and | abatemenl claims in malerials/ copies and delivery of N presenlation N N
nonmalerial N claims judgment/ infringement
desist or removal general devices lo remove illegal copies of documents | .
losses infringement/ by a court
resulling from | them from all and N
infringer and/or the
infringement distribution inspeclion of i
. infringer
or enabling channels goods
infringement
x(The aumonnt
ol damages
can b
determmed
cither as the
proved amount
Belarus X X ol damages No
ol the nght
holder or as
compensation
up 1o H00.000
Luro - sel by
courl)
Only Only
procedural procedural
Bulgaria X X X X X Clammm order | clamm i order
1o secure o secure
evidence cvidence
X (Apoloqgy
Czech ,’
X X and/or cash X X X X X
Republic
compensalion)
Eslonia X X X X X X X X
x (The aimount
ol damages
can be
calculated
cither on the
basis ol the X (By way ol
X (Agamst
real loss ol the adeclaratory
Germany X X X X X reasonable X X X
nght holder, or achion n
payiment)
on the basis of cerlam cases)
the mnbnnger's
prohitor based
onlees lor
anolional
licence)
Hungary X X X X X X X X
Latvia % X X X
X (Actual
. damages
Lithuania ) X No No X
and/or
compensation)
X (Agamst
Poland X X X X teasonable X X
payment)
Only
procedural x (Based
clanmm order on court
Slovakia X X X X X o secure decision belore X X
evidence it court
hetore cvil procecdings)
proceedings

IFthe infringement is simullaneously a breach ol other nonmalerial rights or conslitules an act ol unfair compelition the injured
parly may i addition use existing remedies lor prolection ol those rights against unfair compelition. Morcover where a contractual
relationship exists belween the mfringer and the right holder, the right holder may have contractual claims agamslt the infringer.
I'he right holder may also initiate criminal/administrative proceedings against the infringer parallel to its civil law claims.
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Costs for legal protection of computer programs

Country

Belarus

Bulgaria

Czech Republic

Registration costs

Approx. 25 Euro for optional registration

No registration

No registration

Court fees for civil actions against
infringers

Depends on sum in dispule (the regular
leeis 5% ol the sum i dispule)

Courl lee calculaled on the basis of the
disputed sum: 4% in the first inslance,
2% in cases ol appeal and revision

Depends on sum in dispule
(Standard 5%)

Estonia No registration Depends on sum in dispule
) ) Depends on sum in dispule: quite high in
Germany No registration ' ' 1 9
copyright cases
EUR 16 for voluntary registration with
Hungar ) Courl fee 6% ol sum in dispule
gary Intellectual Property Office ‘ :
Latvia No registration Depends on sum in dispule
Lithuania No registration Depends on sum i dispule
Usually 5% ol sum in dispulte: quile high
) ) in copyright cases; lor protection ol moral
Poland No registration pyrig :
rights ol the author a flalt courl fee ol
600 PIN (approx. 150 Furo)
Slovakia No registration Depends on sum in dispule
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Legal rights of employees who develop computer programs for their employer

—> Lithuania:

When a computer program is created

in an employment relationship,

copyright belongs to the employer
unless the parties agree differently.

BRATISLAVA BUDAPEST MINSK

—> Latvia:

Under the Copyright Act if a
computer program is created by an
employee while performing a work
assignment, all economic rights to
the computer program belong to the
employer unless specified otherwise
by contract.

NURNBERG PRAHA RIGA SOFIA

—> Estonia:

An employer generally has no
original copyright in computer
programs created by an employee
in performing contractual duties but
has exclusive licence to exercise all
economic rights over these works.
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Legal rights of employees who develop computer programs for their employer

—> Belarus:

Exclusive rights to computer
programs developed by an employee
on the instructions of their employer
belong to the employer unless the
agreement between them states
otherwise.

Nevertheless the author retains
individual moral rights to the
program, except for the right of
public disclosure and the right of
recall. The employer may give its own
name (trade name) to the program
and may adapt the program without
the author’s prior consent, unless
otherwise agreed.

26 | BRATISLAVA  BUDAPEST

—>» Germany:

Economic rights over a computer
program developed by an employee
in general belong to the employer.
The author’s moral rights to the
program stay with the employee.
However employer and employee
are free to agree on a different legal
relationship as to copyright.

MINSK NURNBERG PRAHA RIGA

SOFIA  TALLINN

—> Bulgaria:

In default of a deviating agreement
the copyright on computer programs
and databases belongs to the
employer.
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Legal rights of employees who develop computer programs for their employer

—> Poland:

Economic rights over

a computer program
developed by an employee
belong to the employer
unless both parties

agree otherwise. The
author’s moral rights to
the program stay with the
employee.

BRATISLAVA BUDAPEST

MINSK NURNBERG

—> Hungary:

Exploitation rights related
to a work created in an
employment relationship
are acquired by the
employer when the
employee hands over
the work to the employer.
The parties may agree
otherwise. The author’s
moral rights to the
program stay with the
employee. The employee
is entitled to appropriate
royalties if the employer
grants licences or
transfers the exploitation
rights to third parties.

PRAHA RIGA SOFIA

—> Czech Repubilic:

Unless otherwise agreed,
the author’s economic
rights to a work created
by the author in fulfilling
duties arising from
employment are exercised
by the employer in its
own name and on its own
account. The author’s
moral rights remain
unaffected.

TALLINN

VILNIUS

—> Slovakia:

Under the Copyright

Act the economic

rights to a computer
program developed by
an employee belong to
the employer while the
author’s moral rights to
the program stay with the
employee unless both
parties agree otherwise.
Any transfer of economic
rights over a computer
program requires prior
consent of the employee.
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Common problems with courts and administrative bodies in relation to legal
protection of computer programs

—> Lithuania:

In general the technical knowledge
of the civil courts is not that good.
Due to poor and varying technical
knowledge and specialization of
courts it is always necessary to
decide particular questions with

the help of an expert. Therefore the
choice of the right expert is often a
decisive factor for the outcome of the
case.
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MINSK

—> Latvia:

Types and forms of computer
programs as well as their method of
distribution are developing quicker
than the legal provisions that regulate
their protection. Therefore courts
sometimes have difficulty in applying
legal provisions in cases which have
not been considered or technically
were not possible at the time the
provisions were established.

NURNBERG PRAHA RIGA

SOFIA

—> Estonia:

Awareness of copyright infringements
is often not widespread for historical
reasons. Even in the courts and
administrative bodies technical
principles and details have to be
explained carefully in order to make
sure that they are understood.
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Common problems with courts and administrative bodies in relation to legal
protection of computer programs

—> Belarus: —>» Germany: —> Bulgaria:
Exclusive rights to computer Due to technical progress the types The Copyright Act gives executive
programs like any other copyrights and forms of computer programs as authorities such as the Ministry of
are subject to judicial remedy at well as their methods of distribution Internal Affairs far reaching rights
the Supreme Court Chamber for are developing quicker than legal such as seizure of proof and objects
Intellectual Property Disputes in the provisions for their protection. But of infringement. In practice, these are
first instance. So there is a limited in general the technical knowledge sometimes used selectively to the
possibility to appeal the decision of of German civil courts is quite good detriment of competition.
the Chamber. and especially in copyright law cases
The courts normally require written competence is concentrated in a few
documents as proof, which means civil courts/chambers which already
that under these circumstances have some experience.
infringements in the digital sphere Due to the restrictive data protection
are hard to prove. law it is very difficult to obtain

information about IP addresses and
the corresponding connection data
to prove an infringement of copyright
law using the internet. Even where
right holders use special software to
track IP addresses courts have often
denied the application of the right
holder to request the connection
data from the internet provider,

due to doubts about the correct
determination of IP addresses by
tracking software. Currently under
discussion is whether watching illegal
content by using video streams may
constitute a copyright infringement.
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Common problems with courts and administrative bodies in relation to legal
protection of computer programs

—> Poland:

Like many other countries
Poland is facing the
difficulty of rapid technical
progress of computer
programs and the resulting
lack of up-to-date legal
provisions. Because

of the sometimes poor
and varying technical
knowledge and
specialization of courts it is
often necessary to decide
particular questions with
the help of an expert.
Therefore the choice of
the right expert is often
essential for the success
of a case.

30 | BRATISLAVA

BUDAPEST

—> Hungary:

Copyright issues are
regularly analyzed by

the Board of Experts on
Copyright. Although the
Board’s interpretations
are not authentic and they
are widely debated, its
opinions are considered
indicative.

As the data protection law
is restrictive, it is difficult,
but not impossible,

to obtain information
about IP addresses and
corresponding connection
data to prove a copyright
infringement using the
internet (e.g. filesharing).

MINSK

NURNBERG

—> Czech Repubilic:

The competent authorities
fail to keep track of the
perpetual development
of various computer
programs and of their
methods of spread.
Therefore, complex and
complicated proof by
expert evidence is often
necessary in order for
a factual breach of the
Copyright Act to be
considered proven.

PRAHA RIGA SOFIA

TALLINN

—> Slovakia:

In general the technical
knowledge of the civil
courts is quite low.
Especially in cases with
complicated technical
questions it is sometimes
necessary to decide
particular questions with
the help of an expert, who
therefore plays a major
role in the outcome of the
case.
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Typical legal measures in cases of infringement

—> Lithuania:

Three main types of legal liability arise
in cases of copyright infringement
regarding computer programs: civil
liability, administrative liability, and
criminal liability.

From a list of alternative actions aimed

at remedying a copyright infringement,

the claimant is free to choose to pursue
any or a combination of the following:

» enforcement of a civil law claim for
recognition of rights;

* temporary injunction with the aim of
prohibiting continuation of unlawful
acts;

* action aiming at prevention of acts
that may result in actual infringement
of rights or actual damage;

* removal/abatement of the
infringement (by seeking an
injunction to make appropriate
changes, to announce the
infringement in the press, or any
other way);

e claim remuneration for unlawful use
of a computer program protected
under copyright law;

* claim compensation for property
damage, including lost income and

other expenses and, in certain cases,

non-pecuniary damage as well.

BRATISLAVA BUDAPEST MINSK

NURNBERG

—> Latvia:

In general the first step by a right
holder in an infringement case is

a warning letter to the infringer.
Reasonable costs for a legitimate
warning letter (lawyer’s fees) can be
claimed from the infringer. Besides
main court proceedings, temporary
legal protection plays an important
role in copyright infringement, due to
the urgency of these cases.

PRAHA RIGA SOFIA

—> Estonia:

By law, warning letters to the infringer
would be the first step to prepare
legal measures, combined with most
other means in use in other European
legal systems as well. However, few
‘warning letter business models” are
to be found as have been developed
to form a proper industry in many
Western European countries in the
field of legal consultation.
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Typical legal measures in cases of infringement

—> Belarus:

Depending on the severity of the
infringement the right holder may
take the following legal measures:
¢ write a warning letter;

e initiate proceedings before the civil

court;

 initiate administrative proceedings;

e initiate criminal proceedings.

32 | BRATISLAVA

BUDAPEST

—>» Germany:

The typical first step by a right holder
in an infringement case is a warning
letter to the infringer often combined
with a request to sign a cease and
desist declaration with a penalty
clause. If the infringer is not willing

to sign a declaration, that will be
seen as an indication of the risk of
re-offending. That risk is an important
criterion for confirmation of a cease
and desist claim.

Besides main court proceedings,
temporary legal protection plays an
important role in cases of copyright
infringement.

In many cases of copyright
infringement criminal complaints are
also lodged against the infringer.

MINSK NURNBERG PRAHA RIGA

—> Bulgaria:

In the case of an infringement within
state territory a complaint should be
filed with the Ministry of Culture and
the Ministry of Internal Affairs. In the
case of illegitimate imports/exports
on the border to non-EU-member
states a complaint should be filed
with the Ministry of Finance, Customs
Department. Actions before a court
for interim relief and measures

to secure material evidence are
possible and usual in advance or in
the course of litigation for damages.
With regard to damages claims, a
lowered burden of proof applies.
Thus, an author who can prove

the merits but not the amount of
the claim (in general, the principle
of profit exhaustion applies) may
claim the value of the objects of
infringement and/or any amount
between 50.000 BGN (approx.
25.000 EUR) and 100.000 BGN
(approx. 50.000 EUR) that the court
sees as appropriate and just.
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Typical legal measures in cases of infringement

—> Poland:

In general the right holder
sends a warning letter to
the infringer as the first
step.

Besides main court
proceedings, temporary
legal protection is very
important in cases of
copyright infringement
due to the urgency of such
cases. The right holder
may demand temporary
seizure of evidence, as
well as ask the court to
order the infringer to
provide information and
documentation important
from the point of view of
claims that are going to be
filed. The Court has three
days to examine a motion
in this regard.

In many cases of
copyright infringement
criminal complaints are
also lodged against the
infringer.

BRATISLAVA BUDAPEST

MINSK

—> Hungary:

The typical first step

by a right holder in an
infringement case is a
cease and desist request.
If the infringer is not willing
to comply with the request,
the right holder may file a
case in court.

Besides main court
proceedings, interim
injunctions may play an
important role in copyright
infringement, due to the
urgency of these cases.
However, even interim
injunctions are often
granted at a pace that is
too slow for its purpose.

Additionally, criminal
proceedings may be
started against the
infringer.

NURNBERG PRAHA

—> Czech Repubilic:

An author whose rights
are infringed may file a
civil law action with the
court. A warning letter is
a necessary condition for
filing an action.

RIGA SOFIA  TALLINN

VILNIUS

—> Slovakia:

The typical first step is

a warning letter to the
infringer often combined
with a request to sign

a cease and desist
declaration with a penalty
clause. If the infringer

is not willing to the
declaration this is seen as
an indication of the risk of
re-offending.

Besides main court
proceedings, temporary
legal protection is a
relevant measure in these
cases.
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How can databases be legally protected?

—> Lithuania: —> Latvia: —> Estonia:
Whereas the legal source (the Databases are protected under Databases are explicitly protected
Copyright Act) for computer program copyright law. Protection of under the Copyright Act in a special
and database protection is the same, databases under copyright law does chapter. Protection does not require
the legal frame differs markedly. not require any formalities. registration.

Instead of copyright protection, the
legal frame for protecting databases
is sui generis - a separate,
specialized legal regime.

Although protection of databases

is sui generis, copyright protection
for the content of a database still
applies. A user of a database must
comply with the terms of copyright
in respect of works or subject matter
contained in the database.
Protection of databases requires no
registration.
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How can databases be legally protected?

—> Belarus: —>» Germany: —> Bulgaria:
Databases benefit from copyright Databases are protected under Databases are objects of protection
law protection as compound works. copyright law. Besides general under the Copyright Act. Databases
Legal protection of databases does protection of the database under are objects of protection under the
not cover the information contained copyright law, individual aspects Copyright Act.
in the database. That information can of the database can be protected
be protected separately if it meets the separately (e.g. protection of
specific requirements for protection a computer program used to
of a work of art. manipulate the database, user

manual for the database).
For protection of databases under

copyright law no registration is Protection of databases and

required. database works under copyright law
does not require registration or formal
procedures.
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How can databases be legally protected?

—> Poland:

Databases are principally
protected under national
law. On a separate basis
databases are protected
by a special law, the Act
on Database Protection,
which focuses on the right
to access data stored

in the database and the
information connected
with those data.

Protection of databases
and database works under
copyright law does not
require any formalities.

36 | BRATISLAVA

BUDAPEST

—> Hungary:

Databases are generally
protected under the Act
on Copyright with no
registration or formal
procedure needed.
Besides general protection
of the database under
copyright law, individual
items of a database can
be protected separately
(e.g. protection of the
computer program that
manipulates the database,
title of the database).

MINSK

NURNBERG

—>» Czech Repubilic:

Databases are protected
under copyright law
without additional
procedures. A database
work is protected as

an author’s work and a
database as a right sui
generis of the maker of the
database.

PRAHA RIGA SOFIA

TALLINN

—>) Slovakia:

The Copyright Act
protects databases

as author’s work but

also provides specific
rights to a database that
shows qualitatively or
quantitatively substantial
investment in obtaining,
verifying or demonstrating
its content regardless of
whether the database or
its content are protected
by copyright or other law.
Protection of databases
under copyright law does
not require registration or
formal procedures.

VILNIUS WARSZAWA
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What is the legal definition of a database?

—> Lithuania:

Copyright law supplies the

following definition of a database:

“a compilation of works, data or

any other material arranged in a
systematic or methodical way and
individually accessible by electronic
or other means, except for computer
programs used in making or
operating such databases”.

BRATISLAVA BUDAPEST MINSK

NURNBERG

—> Latvia:

‘Database” is defined as a collection
of independent works, data or other
materials arranged in a systematic
or methodical way. In comparison

to database works the selection or
creation of elements does not need
to be a personal intellectual creation.
“‘Database works” are legally defined
as a compilation work of which

the elements are arranged in a
systematic or methodical way and
individually accessible by electronic
or other means. In contrast to
protection as a database a significant
investment is not necessary for
protection as a database work.

PRAHA RIGA SOFIA

TALLINN

Estonia:

A database is defined as a “collection
of independent works, data or other
elements arranged in a systematic
or methodical way and individually
accessible by electronic or other
means”.

The definition of a database does
not cover computer programs used
in making or operating databases,
while databases which, by reason of
the selection or arrangement of their
contents constitute the author’s own
intellectual creation, are protected as
such exclusively by copyright.
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What is the legal definition of a database?

—> Belarus:

The notion “database” is legally
defined as “a set of data or other
information, expressed in any
physical form, of which compilation
is the result of personal intellectual
work of an author”. Only databases
meeting the “artistic” criterion
established by the legal definition will
enjoy protection.

38 | BRATISLAVA  BUDAPEST

MINSK

—>» Germany:

The law legally defines “database” as
a collection of works, data or other
independent elements arranged in

a systematic or methodical way and
individually accessible by electronic
or other means and the obtaining,
verification and presentation of which
requires an investment significant in
type or extent. Selection or creation
of elements does not need to be a
personal intellectual creation in the
case of a “database”, but a “database
work” does require personal
intellectual creation.

Databases may be protected

as simple databases as well as
database works, depending on their
type and arrangement. “Database
works” describes a compilation work
the elements of which are arranged
in a systematic or methodical way.

NURNBERG PRAHA RIGA

SOFIA

—> Bulgaria:

A database is a collection of single
objects of copyright, information and
other material ordered systematically
or methodically and accessible

for the individual over electronic

or other means of communication
whereas computer programs applied
for creating and using databases,
records of a single audio-visual
work, work of literature and/or music
as well as collections of music
recordings on a compact disk are not
considered as databases.
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What is the legal definition of a database?

—> Poland:

The notion “database” is
legally defined in the Act
on Database Protection
as a collection of works,
data or other independent
elements arranged in a
systematic or methodical
way. They may be
protected as simple
databases or as database
works, depending on their
type and arrangement.
Database works are

not directly defined by
copyright law. The Act on
Copyright and Related
Rights refers to database

works in a concise manner

by indicating that they
enjoy copyright protection
even if they contain
unprotected materials,

as long as the selection,
structure or collocation

applied in such databases

constitutes a personal
intellectual creation.

BRATISLAVA BUDAPEST

—> Hungary:

Database is legally
defined as a collection

of independent works,
data, or other items
arranged in a systematic
or methodical way and
individually accessible by
electronic or other means,
irrespective of their form
of expression. A database
becomes a compiled work
if collecting, arranging

or editing its content is
individual and original.

MINSK NURNBERG PRAHA

—>» Czech Repubilic:

Database work is legally
defined as an author’s
work which by way of
selection or arrangement
of its content is the
author’s own intellectual
creation and in which

the individual parts are
arranged systematically
or methodically and are
individually accessible by
electronic or other means.
A database is legally
defined as a collection

of independent works,
data, or other items
arranged systematically
or methodically and
individually accessible by
electronic or other means,
irrespective of the form of
expression

RIGA SOFIA  TALLINN

—> Slovakia:

The notion “database”

is legally defined

as a collection of
independent works,

data or other elements
arranged systematically
or methodically and
individually accessible

by electronic or other
means. A database as
defined in the Copyright
Act is an author’s work
as a result of personal
intellectual creation. Even
if a database cannot be
qualified as an author’s
work it is still specifically
protected by the Copyright
Act if it shows qualitatively
or quantitatively
substantial investment

in obtaining, verification
or demonstration of its
content.
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—>) Legal basis for special
protection of databases

— Scope of protection

—) Limitations on scope of
protection

40

BRATISLAVA

Databases are protected by the Civil Code and the Act “On copyright and related rights”.

The scope of protection of databases is basically the same as for other works protected
under copyright law. The author possesses individual moral rights and exploitation rights,
including the right of reproduction, distribution and modification as well as the right to
make the database work available to the pubilic.

Databases are viewed as compound works. Copyright to a database does not prevent
other authors from using the same scope of information to create their own databases. If
any information used in a database is subject to copyright its right holders are entitled to
use the information without the database creator’s consent.

Reproduction of a database for private use without the right holder’s consent and without
payment of remuneration is forbidden. Nevertheless, an authorized user may make back-up
copies of a database for archive and for replacement if the original is lost or damaged.
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—>) Legal basis for special
protection of databases

— Scope of protection

—) Limitations on scope of
protection

BRATISLAVA BUDAPEST

Legal protection is granted by the Copyright Act for database works as well as for simple
databases.

Database works generally have the same protection as other types of work.

In regard to the scope of protection of databases which are not works an author of a

database has the right to forbid:

* extraction by means of a permanent or temporary transfer of database content to any
other carrier of information;

* repeated usage of database content in any form of publication including distribution of
copies, letting out (but not lending) or transfer in digital form.

These rights are also given with regard to any substantial part of the database but also to
non-substantial parts in cases of repeated or systematic infringement.

Limitations on the scope of protection of database works are similar to limitations on other
types of work.

A legitimate user of a database which has been published in any way has the right to use

and extract any substantial content in any way in the following cases:

* using non-electronic content for personal purposes;

* using content for non-commercial purposes as an illustration for educational or scientific
purposes with the obligation to point out the source;

* extraction and repeated usage for purposes of national security, in administrative and/or
judicial proceedings.
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—>) Legal basis for special Both database work and databases are protected under the Copyright Act. Protection is i.a.
protection of databases based on EU Directive 96/9 EC.
— Scope of protection The scope of protection of database works is similar to the scope of protection of a

computer program. It entitles the maker of a database to prevent extraction or re-use of the
entire content of the database or of substantial parts of it in terms of quality or quantity, and
the right to grant to another person the authorisation to execute such a right.

—) Limitations on scope of A limitation on the scope of protection of database work is common copyright protection of
protection the author’s work.
The right of the maker of a database that has been made available to the public in any
way is not infringed by a lawful user who extracts or re-uses insubstantial segments of the
content of the database, doing so for whatever purpose, but on condition that that user
uses the database in a normal and appropriate manner, not systematically or repeatedly,
and without damaging the legitimate interests of the maker of the database.
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—} Legal basis for special
protection of databases

— Scope of protection

—) Limitations on scope of
protection

BRATISLAVA BUDAPEST

Protection of databases is regulated in a special chapter of the Copyright Act, which also
implements directive 96/9 (database directive) into national law.

The scope of protection of database works is basically the same as for other works
protected under copyright law, i.e. the maker of a database has the exclusive right to
authorise or prohibit use of the database. The first sale of a copy of a database exhausts
the right to control resale of that copy of the database.

Protection of database works is generally subject to the same limitations as other works
protected under copyright law: The lawful user of a database is entitled to perform any
acts necessary for the purposes of access to the contents of the database and normal use
of its contents.

If the database was made available to the public, a lawful user is free to make extractions
and to re-use insubstantial parts of its contents for all purposes (including commercial
ones).

Substantial parts may only be extracted or reused for

* private purposes of the contents of a non-electronic database;
* purposes of illustration for teaching or scientific research and
* purposes of public security.
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—>) Legal basis for special
protection of databases

—) Scope of protection

—) Limitations on scope of
protection

44

BRATISLAVA

Database works are protected under the Copyright Act as well as databases. Protection of
database works and databases in national law is based on EU Directive 96/9 EC on legal
protection of databases. Details of protection have been defined by the courts and the
European Court of Justice.

The scope of protection of database works is basically the same as for other works
protected under copyright law. The creator possesses moral rights and exploitation rights.

However, the scope of protection of a database which is not a database work is narrower
and protects only certain rights of the database producer (e.g. rights of reproduction,
distribution or public communication). The scope of protection is only granted for the whole
database or a substantial part of it. Repeated and systematic reproduction, distribution or
making available of non-substantial parts of the database is also subject to the exclusive
right of the database producer if those actions contravene regular exploitation of the
database or if they unreasonably affect the legitimate interest of the database producer.

Protection of database works is generally subject to the same limitations as other works
protected under copyright law. The permitted use of database works the elements of
which are individually accessible by electronic means for private or other personal use is
extremely limited in comparison to personal use of other database works. Modification
and reproduction of a database work by an authorized person is permitted if modification
and reproduction is necessary to gain access to the elements of database work and for its
regular use.

Databases or substantial parts of databases can generally be reproduced for private
use. However this does not apply to databases the elements of which are accessible by
electronic means. Reproduction of substantial parts of databases for necessary personal
scientific use or teaching purposes is permitted for all kinds of database if commercial
purposes are not pursued.
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—>) Legal basis for special

protection of databases

—) Scope of protection

—) Limitations on scope of

protection

BRATISLAVA

BUDAPEST

A database becomes a compiled work if collecting, arranging or editing its content is
individual and original. Compiled works are protected by the Copyright Act even if their
parts or components are not or cannot be protected by copyright. As a result, a database
enjoys full copyright protection only if it qualifies as a compiled work. Nevertheless, a
database which is not a compiled work enjoys limited legal protection as laid down by the
Act on Copyright.

Protection of databases which qualify as compiled works is basically the same as for other
works protected under copyright law. The creator possesses moral rights and exploitation
rights.

Databases which are not a compiled work enjoy limited legal protection. The creator is
protected regarding copying and publication of the database or significant parts thereof.

Legal protection is generally limited by fair use which includes private copying, quoting and
copying for the purposes of education or scientific work.

However, there are some other limitations which are specific to databases:

The consent of the creator of a database which is made available to the public is not
required where a lawful user extracts and/or re-uses - whether repeatedly or systematically
- insubstantial parts of the contents of the database. A substantial part of the contents of

a database may be extracted for private purposes. However, these operations must not be
for profit. These limitations do not apply to electronic databases. Moreover, a substantial
part of the contents of a database may be extracted and/or re-used for the purposes of a
judicial, administrative or other regulatory procedure in the necessary manner and to the
necessary extent.
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—>) Legal basis for special Database works are protected under the Copyright Act, as well as databases. Protection
protection of databases of databases in national law is based on EU Directive 96/9 EC on legal protection of
databases.
—) Scope of protection The scope of protection of database works is basically the same as for other works

protected under copyright law. The creator possesses moral rights and exploitation rights
including the right of reproduction, distribution and modification as well as the right

to make the database work available to the public. However the scope of protection is
only granted for the whole database or a substantial part of it. Repeated and systematic
reproduction, distribution or making available of non-substantial parts of the database is
also subject to the exclusive right of the database producer if these actions contravene
regular exploitation of the database.

—>) Limitations on scope of Protection of database works is generally subject to the same limitations as other works
protection protected under copyright law. The permitted use of databases the elements of which are
individually accessible by electronic means for private or other personal use is extremely
limited. Modification and reproduction of a database work by an authorized person is
permitted if modification and reproduction is necessary to gain access to the elements of
the database work and for its regular use.

Databases or essential parts of databases can generally be reproduced for private use.
However this does not apply to databases the elements of which are accessible by
electronic means. Reproduction of essential parts of databases for necessary personal
scientific use or teaching purposes is permitted for all kind of databases if commercial
purposes are not pursued.
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—>) Legal basis for special

protection of databases

—) Scope of protection

—) Limitations on scope of

protection

BRATISLAVA

BUDAPEST

Databases are protected by the Copyright Act, which is harmonised with the European
Union, especially with Directive 96/9/EC on legal protection of databases.

The maker of a database can prohibit the permanent or temporary transfer of the database
or any form of availability to the public by distribution if able to prove a substantial
qualitative and/or quantitative investment in obtaining, arranging, verifying and presenting
the contents of that database.

The maker of a database which is lawfully made available to the public in any manner
cannot prevent lawful users of the database from extracting and re-using insubstantial parts
of its contents.

A lawful user of a database made available to the public can extract or re-use substantial

parts of its contents without the authorisation of the maker:

e for private purposes of the contents of a non-electronic database;

e for illustration for teaching or scientific research in various fields if the source is indicated
and to the extent justified by the non-commercial purpose to be achieved;

 for public and state security, an administrative or judicial procedure.
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—>) Legal basis for special
protection of databases

— Scope of protection

—) Limitations on scope of
protection

48

BRATISLAVA

Database works are protected under the Act on Copyright and Related Rights, but
independently databases are protected under the Act on Database Protection. Protection
of database works and databases in national law is based on EU Directive 96/9 on legal
protection of databases. Details of protection have been defined by the national courts and
the European Court of Justice.

Database works are basically protected in the same way as other works protected under
copyright law. The creator possesses moral rights and exploitation rights. Protection is only
granted for the whole database or a part of the database which is substantial in nature or
extent. Repeated and systematic reproduction, distribution or making available of non-
substantial parts of the database is also subject to the exclusive right of the database
producer if these acts contravene regular exploitation of the database or unreasonably
affect the legitimate interest of the database producer.

Protection of database works generally has the same limitations as other works protected
under copyright law. The permitted use of databases the elements of which are individually
accessible by electronic means for private or other personal use is extremely limited in
comparison to personal use of other database works. Modification and reproduction of a
database work by an authorized person are permitted if necessary to gain access to the
elements of the database work and for its regular use.

Databases or essential parts of databases can generally be reproduced for private use.
Reproduction of essential parts of databases for necessary personal scientific use or
teaching purposes is permitted for all kinds of databases if commercial purposes are not
pursued. In these cases the source must be clearly specified.
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—>) Legal basis for special

protection of databases

—) Scope of protection

—) Limitations on scope of

protection

BRATISLAVA

BUDAPEST

Databases are protected under the Copyright Act (§ 5 (4), § 72 et seq.). Protection of
databases in national law is based on EU Directive 96/9 on legal protection of databases.
Details of protection have been defined by the European Court of Justice.

The scope of protection of databases as author’s work is basically the same as for other
works protected under copyright law. The creator has moral rights and exploitation rights,
including the right of reproduction, distribution and modification as well as the right to
make the database available to the public.

The scope of protection of databases not protected as author’s work comprises the right

of its creator to grant consent for extraction and re-use of the entire database content or a
quantitatively or qualitatively substantial part of it. Repeated and systematic extraction or re-
use of an unsubstantial part of database content or other unusual or inappropriate disposal
that is detrimental to the legitimate interests of the database author is prohibited.

Protection of databases as an author’s work is generally subject to the same limitations
as other works protected by copyright law. The permitted use of databases that are
individually accessible by electronic means for private or other personal use is extremely
limited compared to personal use of databases not accessible by electronic means.

A database or its essential parts can in general be reproduced for private use. However,
this does not apply to databases that are accessible by electronic means. Extraction

or re-use of essential parts of non-electronic databases for necessary personal use,
scientific use or teaching purposes or for public protection and in administrative or
court proceedings is permitted for all kinds of databases if commercial purposes are not
pursued. In these cases, the source should be clearly specified.
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Duration of protection as database work under copyright law
in years after death of author

Duration of sui generis protection of database producer rights
in years from publication or creation database

Slovakia

Poland

-t

-
(&)} (8]

Lithuania

Latvia

Hungary
Germany
Estonia

Czech Republic
Bulgaria

Belarus*

*Belarusian law does not provide this right
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Who is the holder of special database protection rights?

—> Lithuania: —> Latvia: —> Estonia:
The right holder is considered to The author of a database is the The primary right holder of database
be the author of a database who, natural or legal person who, in works is the “producer” of a
when selecting, arranging, verifying creating, verifying, and forming the database. This is the person who
and presenting the contents of database undertook substantial ‘made a substantial investment,
the database, made substantial qualitative or quantitative initiative evaluated qualitatively or
qualitative and (or) quantitative and investment risk to do so. quantitatively, in collecting, obtaining,
(intellectual, financial, organisational) verifying, arranging or presenting
investment, as well as a natural or data which constitute the contents of
legal person to whom the rights of the database.”
the author of the database have been
transferred.
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Who is the holder of special database protection rights?

—> Belarus: —>» Germany: —> Bulgaria:
The primary right holder of a The primary right holder of database The primary holder of the copyright
database may be either the author works is the author/creator of the on a database is the producer.
who created the database or the database. The producer is a natural person
licensee. For non-creative databases The holder of protection rights or legal entity who has undertaken
there are no special legal rules in of databases is the database the initiative and investment risk
Belarus. producer as the person who made a for collecting, verifying and using

substantial investment for creation of content.

the database.
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Who is the holder of special database protection rights?

—> Poland:

The primary right holder
of database works is the
author who created the
database work.

The holder of protection
rights of databases is the
database producer. A
legal assumption is that
this is the person whose
name or company name
is indicated on the copies
of the database or whose
name or company name
was published in any
other way in connection
with distribution of the
database.

BRATISLAVA BUDAPEST

—> Hungary:

The primary right holder
of a database which is

a compiled work is the
author/ creator of the
database.

The holder of protection
rights of databases which
are not compiled works
is the natural or legal
person or unincorporated
organization that initiated
and took the risks for
creating the database
and that provided the
necessary investment in
its own name.

MINSK NURNBERG PRAHA

RIGA SOFIA

—>» Czech Repubilic:

The author of database
work is the holder of
protection rights.

The holder of special
database protection
rights is the creator of the
database who compiled
the database on his own
responsibility or on whose
initiative the database
was compiled by another
person.

TALLINN

VILNIUS

—> Slovakia:

The author who created
the database work is the
primary right holder of
database works.

The holder of protection
rights of databases is the
database producer who
has made a substantial
investment for creation of
the database.
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Special provisions regarding contracts on use of databases

—> Lithuania: —> Latvia:
Norms establishing the limits A lawful user of a database or of
of protection of databases are a copy may perform any action
imperative and therefore cannot be necessary to access and use the
contractually modified. contents of the database. The same

applies if the lawful user is authorised
to use only a part of the database.
Agreements which contravene this
provision are invalid
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—> Estonia:

Generally, the producer of a database
may transfer the right of re-use or
authorise (license) the exercise of
such rights. However, the first sale of
a copy of a database by the producer
exhausts the right to control resale of
the database or a copy.

Permitted use of databases for
personal scientific or teaching
purposes is not contractually
disposable.
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Special provisions regarding contracts on use of databases

—> Belarus:

The law enables the user of a
database to enter into a contract of
adhesion. This means that by buying
a database the purchaser agrees on
the terms of the licence agreement
specified in the database itself or on
its packaging.

BRATISLAVA BUDAPEST MINSK

NURNBERG

—>» Germany:

By law, the parties to a licence
agreement on use of a database
cannot limit reproduction, distribution
or public communication of non-
essential parts of the database as
far as those acts do not contravene
normal exploitation of the database
and do not unreasonably prejudice
the interests of the database
producer.

Permitted use of databases for
personal scientific or teaching
purposes cannot be contractually
modified.

PRAHA RIGA SOFIA

TALLINN

—> Bulgaria:

The permitted use of a database for
personal, scientific or educational
purposes, public security or
administrative or judicial procedures
cannot be modified by contract.
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Special provisions regarding contracts on use of databases

—> Poland:

A contractual agreement
on use of a database with
the database producer
or a third person with the
consent of the database
producer is invalid if the
contractual partner cannot
reproduce, distribute or
publicly communicate
non essential parts of the
database. Permitted use
of databases for personal
scientific or teaching
purposes cannot be
contractually modified.
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BUDAPEST

—> Hungary:

A contractual agreement
on use of a database is
invalid if the contractual
partner cannot reproduce,
distribute or publicly
communicate non-
essential parts of the
database if those acts

do not contravene
normal exploitation of
the database and do not
unreasonably prejudice
the interests of the
database producer.
Exploitation rights can be
transferred. The contract
need not be in writing if
a copy of the database is
sold by retail.

MINSK

NURNBERG

—> Czech Repubilic:

Permission to use a
database for personal,
scientific or educational
purposes, public security
or administrative or judicial
procedure cannot be
modified contractually.

PRAHA RIGA SOFIA

TALLINN

—> Slovakia:

The producer of a
database published in
any way is generally

not entitled to prohibit
users from extracting or
re-using a qualitatively

or quantitatively
unsubstantial part of its
content for any purpose.
Users of a published
database may not use

it in any other way than
published or harm the
legitimate interests of the
database producer and
may not harm the author
or any other person
disposing of the rights to
the works or other objects
of protection contained in
the database.

VILNIUS WARSZAWA
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Exhaustion of protection rights for computer programs and databases

—> Lithuania:

After the author or their successor in
title sells an original work or a copy,
or otherwise transfers ownership
within the EU/EEA, the exclusive right
of distribution of the work or a copy
in lawful circulation are exhausted
within that territory.

BRATISLAVA BUDAPEST MINSK

NURNBERG

—> Latvia:

The right to distribute a work is
exhausted from the moment when
the work is sold or otherwise
disposed of in the European Union
for the first time by the author in
person or with their consent. This
condition applies only to sale or
disposal of works embodied in

concrete material objects (or copies).

The principle of exhaustion also
applies to computer programs and
databases.

PRAHA RIGA SOFIA

TALLINN

—> Estonia:

The author of a work may prohibit
e.g. reproduction and distribution

of the work by third parties and

may grant distribution rights to
users. These distribution rights are
exhausted by the first sale or transfer
of a copy of a work by the author.
After exhaustion, the author again
enjoys an exclusive right to authorise
or prohibit the rental or lending of
copies of their work to the public.
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Exhaustion of protection rights for computer programs and databases

—> Belarus:

Under the Act “On copyright and
related rights”, once the original

or copies of works are lawfully
published or otherwise introduced
in Belarus with the author’s or
copyright holder’s consent by sale
or other transfer of ownership, their
subsequent distribution in Belarus is
allowed without further consent and
without remuneration.

This general rule also applies to
exhaustion of copyrights in computer
programs and databases.
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MINSK

—>» Germany:

The principle of exhaustion in
copyright law applies to computer
programs and databases. Under the
Copyright Act the sale of a copy of a
computer program, database work or
database with the consent of the right
holder within the EU/EEA exhausts
the right holder’s distribution right

for that particular copy, except for
rental rights. The right holder cannot
prohibit the resale of used software
within the EU/EEA. However the
principle of exhaustion does not
cover distribution of further copies
made from the particular copy and
the reseller is not allowed to keep its
own copy of the program.

NURNBERG PRAHA RIGA

SOFIA

—> Bulgaria:

Except for the right to allow further
lending the author's distribution
rights within the territory of the EU/
EEA are exhausted by the first sale or
any other first transfer of ownership
of an original or a copy distributed

by the author or with the author’s
consent in a member state of the EU/
EEA.
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Exhaustion of protection rights for computer programs and databases

—> Poland:

The general principle of
exhaustion in copyright
law applies to computer

programs and databases.

Sale within the EU/EEA
of a copy of a computer
program/database with
the consent of the right
holder exhausts the right
holder’s distribution
right for that copy within
Poland except for rental
and tenancy rights. As a
consequence the right
holder cannot prohibit
resale of used software
within the EU/EEA.

BRATISLAVA BUDAPEST

—> Hungary:

The principle of
exhaustion in copyright
law also applies to
databases and computer
programs. If the right
holder puts copies of
works into circulation in
the EU/EEC by sale or
transfer of ownership

or in any other way, the
distribution right - with
the exception of renting,
lending, and import
rights - can no longer be
exercised with regard

to copies of works thus
placed on the market.

Although there is no
relevant judicial practice
on the above, legal
scholars suggest that
the exhaustion principle

applies only to works sold

by retail. Exhaustion of
rights does not apply to
individually developed
software.

MINSK NURNBERG PRAHA

RIGA SOFIA

—>» Czech Repubilic:

Under the Copyright Act
the author’s distribution
right within a member
state of the EU/EEA is
exhausted by the first sale
or any other first transfer
of ownership of an original
or a copy of a work in
tangible form distributed
by the author or with the
author’s consent in a
member state of the EU/
EEA. Rental and lending
rights to the work remain
unaffected.

TALLINN

VILNIUS

—> Slovakia:

The principle of
exhaustion in copyright
law applies to databases
and computer programs.
Sale within the EU/EEA

of a copy of a computer
program with the consent
of the right holder
exhausts the right holder’s
distribution right for that
copy except for rentals.
This means the right
holder cannot prohibit
resale of used software
within the EU/EEA.
However the principle of
exhaustion does not cover
distribution of further
copies made from the
particular copy, and a user
reselling a particular copy
is not allowed to keep their
own copy of the program.
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Typically, software licence agreements are linked to the sale/lease of standard software (not custom-made for the client).
The grant of a licence for a copyright or industrial property right is a main part of that contractual relationship. Very often
the provisions governing the licence are part of a broader contract also dealing with other legal aspects (e.g. warranty,
maintenance, updates), even if the contract is often called only a “Licence Agreement”.

The following refers to licences for use of copyrights (especially protecting software).

Possible types of licence, maximum duration and freedom of arrangement

Belarus - A licence agreement is always for a definite term and must define the territory. It may be exclusive or non-
exclusive.

In the case of an exclusive licence the agreement must state the scope of exclusive rights transferred. A special form of
transfer of exclusive rights is an author’s contract where the author (natural person) acts as the licensor.

Bulgaria - A licence agreement is subject to contractual freedom. Therefore, a licence can be granted for a limited or
unlimited period (but no longer than ten years), exclusively or non-exclusively, with different scope of usage. Exclusive
licence agreements must be concluded in written form. In default of time clauses a three-year usage period applies.

Czech Republic - A licence to use a computer program can be granted for a limited or unlimited period, exclusively or
non-exclusively. If the licence is exclusive, the author may not license any third party and unless agreed otherwise cannot
exercise the right to use the work in a form subject to an exclusive licence.

Estonia - By law, transfer of rights by licence agreement may be exclusive or non-exclusive, restricted to specific rights or
parts of rights, e.g. for a special purpose, time limits, a territory or as to extent and manner of use.

Germany - By law the holder of a copyright can entitle a licensee to use their work in different ways. The parties may freely
decide what types of use are covered by the licence and to what extent. The law expressly distinguishes between non-
exclusive and exclusive rights of use. The holder of an exclusive right of use can generally entitle other persons to use the
software non-exclusively. The right of use can be limited temporally, locally and in regard to content.

The law does not set a time limit for the duration of a licence. However, the “natural” maximum time limit for licences is the
duration of the copyright itself.

Hungary - The relevant types of licence are the following:

* exclusive / non-exclusive;

* worldwide / territorially limited licence;

e for a limited / unlimited period;

e transferable / non-transferable;

* licensee authorised to grant further licences to third parties.

As to scope of licence, it is theoretically possible to speak of licences that allow any kind of use by licence holders.
However, it is not sufficient to agree that the licence holder can use the software in any way. This unspecific definition of the
licence scope may be invalid, but in any case it is interpreted in a way that favours the copyright holder. Consequently, all
conceivable uses should be listed in licence agreements in order to clarify what the licence holder can do with the software.

Latvia - By law the author/holder of a copyright can entitle a licensee to use their work. A licence may be non-exclusive,
exclusive or compulsory.

A licensing agreement or a licence must indicate the territory in which it is in effect, if not it is in effect in the state in which
the licensing agreement was executed or the licence issued.
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Lithuania - Copyright law defines a licence as a permit by the licensor granting the user the right to exploit the original or
copies of a work within a specified territory in the way and under the conditions agreed upon in the licensing agreement.
The law recognizes two kinds of licences: exclusive and non-exclusive.

Where computer programs and electronic databases fixed in material media are distributed through trading channels of
distribution, the right to use a computer program or an electronic database should be granted under a licensing agreement
contained in the package of a computer program or database and delivered to the purchaser (package licence).

The law does not state a time limit for the duration of a licence.

Poland - By law the author/holder of a copyright can entitle a licensee to use a work in different ways. The law expressly
distinguishes between non-exclusive and exclusive rights of use. The right of use can be limited temporally, locally and in
regard to content.

The law sets a time limit of 5 years for the duration of a licence except where the parties agree otherwise. Lapse of the
agreed (or statutory) time limit leads to expiry of rights granted under a licence. A licence for a period longer than five years
is considered, after a lapse of five years, as granted for an indefinite period.

Slovakia - By law the author/holder of a copyright can entitle a licensee to use a work in different ways. The right of use
under a licence can be limited temporally, locally and in regard to content. The law expressly distinguishes between non-
exclusive and exclusive licences. If not stated otherwise in the contract, a licence is regarded as non-exclusive.

A licence granted by the author to a third person to use a work that is already subject to an exclusive licence is only valid
after prior written consent of the exclusive licence holder.
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Royalties - legal restrictions and rules, especially as to amount

—> Lithuania:

By law the author has i.a. the right to
remuneration for permission to use
their work and for use of the work.
The law sets no legal restriction on
the amount of royalties.

62 | BRATISLAVA  BUDAPEST

MINSK

—> Latvia:

The author has i.a. the right to
remuneration for permission to

use their work and for use of the
work except where provided for by
law. This right cannot be excluded

by contract. The law sets no legal
restriction on the amount of royalties.
If royalties for the author are set by

a tariff agreement or on the basis of
joint remuneration rules set up by an
authors’ association together with a
users’ association or individual users,
a user cannot claim adjustment of the
contract in order to increase royalties.

NURNBERG PRAHA RIGA

SOFIA TALLINN

—> Estonia:

The author generally has the right

to remuneration for use of author’s
work by other persons; the licence
contract should also contain “the
manner of payment of remuneration”.
Payment may be a fixed amount, but
can also be calculated on the basis
of a certain percentage of the sale
price of the work or of the profits
made from using the work.

The law does not at present set
minimum or maximum remuneration.
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Royalties - legal restrictions and rules, especially as to amount

—> Belarus:

The law defines royalties as a
percentage of the income from
exercise of a copyright, as a fixed
sum or in any other way.

There is no lower or upper limit for
the amount of royalties.

A royalty is not an essential
condition and its absence from an
agreement leads to application of the
“reasonable price” rule. The parties,
except for commercial organisations,
may also agree upon grant of a
licence for nil consideration.

BRATISLAVA BUDAPEST MINSK

—>» Germany:

By law the author can demand
appropriate royalties for a licence. If
agreed royalties are not appropriate
the author generally may require
adjustment of the remuneration.
This right cannot be excluded by
contract. Even if national law is not
applicable to the licence agreement
the mandatory rules on appropriate
remuneration of the author apply if
use is carried out in Germany.

The author can demand separate
appropriate royalties if the licensee
starts a new type of use of the work

allowed by the contract but unknown

at the date the licence agreement
was concluded.

An author may grant a non-exclusive

right of use to anyone for no
consideration. A maximum amount

of royalties does not exist in national

law.

NURNBERG PRAHA RIGA SOFIA

TALLINN

—> Bulgaria:

A royalty fee can be determined in
proportion to the income generated
by the licensed usage, as a lump
sum or in any other way. In cases of
obvious disproportion between the
agreed royalty fee and the income
generated by its licensed usage
the author can claim adjustment

of royalty fees. In the absence of
agreement the court will set the
amount it considers just.
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Royalties - legal restrictions and rules, especially as to amount

By law the author
can require
appropriate royalties
for a licence unless
the parties agree
otherwise or the

law itself sets
different rules. If
agreed royalties

are not appropriate
the author

generally may

claim adjustment

of remuneration.
This right cannot

be excluded by
contract. Royalties
may be deemed
inappropriate if the
benefit to the author
is considerably
lower (glaring
disproportion)

than the benefit

to the licensee. A
maximum amount
of royalties does not
exist in national law.
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—> Hungary:

BRATISLAVA

Under the Copyright Act, the author can require royalties

for a licence. Unless otherwise agreed, royalties must be in
proportion to income generated by use of the work. Parties to
a licence agreement can claim adjustment of royalties on the
basis of laesio enormis, i.e. in case of conspicuous disparity
between the values of the parties’ services at the time when
the licence agreement is concluded. A laesio enormis claim
is based on general civil law. In the licence agreement, the
parties may deviate from the requirement of a royalty in
proportion to income generated by use of the work. Royalties
can also be increased if the disparity between the values of
the parties’ services becomes significant after conclusion of
the licence agreement. In accordance with the general rules
of civil law, courts are entitled to amend a licence agreement
if the agreement infringes the author’s substantive lawful
interest in a proportionate share of the income generated by
use, because - following conclusion of the agreement - the
value differential between the parties’ services becomes
conspicuously great owing to a significant increase in the
demand for the work. This kind of claim can be filed only by
the author.

The author may waive the right to royalties unless the law
prohibits waiver, which it does not in the case of software.
No licence can be validly granted for a type of use that

is unknown at the time when the licence agreement is
concluded. Consequently, if a new type of use becomes
known after conclusion of a licence agreement, the licence

holder will not be authorized to use the work in that way unless

they acquire a licence for that use, too. The copyright holder
may require further royalties when that additional licence is
granted.

BUDAPEST MINSK NURNBERG

PRAHA RIGA

—> Czech Repubilic:

The author has the
right to reproduce
the work or to
transfer the right
to another person
under agreed
conditions. The
law sets no legal
restriction on the
amount of royalties
agreed under the
licence contract or
whether there must
be any at all.

SOFIA  TALLINN

VILNIUS

—> Slovakia:

By law the author
can require
appropriate royalties
for a licence. If
royalties are agreed
depending on
revenues from use
of a licence, the
licence holder must
allow the author to
check accounting
records or other
documentation
necessary to

set royalties. A
maximum amount
of royalties does not
exist in national law.
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—) Legal basis for software
licence agreements

—) Choice of law possible
for licence agreements?

—>) Rights remaining with
the licensor/copyright
holder

BRATISLAVA BUDAPEST

Chapter 60 of the Civil Code and articles 44-45 of the Act “On copyright and related rights”
contain the legal basis for regulation of software licence agreements and set rules for the
form and content of a licence agreement.

Parties to a licence agreement may choose the applicable law to govern the agreement
itself and their claims arising from the licence agreement. Under the Civil Code the choice
of law must be clearly expressed by the parties or unambiguously stem from the terms of
the agreement or factual background.

Under national conflict of law rules the licensor’s law applies if the parties did not choose
the applicable law.

The applicable law governs only contractual relations themselves. If protection is sought
in Belarus, the question of granting protection to the object is governed by national law,
notwithstanding the provisions on the applicable law of the contract specified in the
agreement.

The choice of law does not prejudice mandatory provisions of national law.
Author’s moral rights such as the right of authorship, right to name, right of integrity, right of

publication etc. cannot be transferred. Exploitation rights may generally be fully conferred
on a licensee.
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Legal basis for software
licence agreements

Choice of law possible
for licence agreements?

Rights remaining with
the licensor/copyright
holder

Legal rules for software licence agreements are contained in the Copyright Act, Art. 26-29
and 70-71a and by analogy also in the Commercial Act, Art. 587-599.

A licence agreement is a private-law agreement. The choice of applicable national law is
therefore possible although this is not explicitly recognized in the Copyright Act.

Immaterial rights are generally not transferrable.
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Legal basis for software Legal basis for software licence agreements
licence agreements
The licence agreement is regulated by the Copyright Act.

Choice of law possible The parties may choose another jurisdiction in the licence agreement. Throughout Europe
for licence agreements? the choice of law is governed by EU Directive 593/2008 EC (Rome |) which does not set
any form for choice of law.

Rights remaining with Moral rights remain with the author of a computer program. If a licence agreement is
the licensor/copyright concluded as a non-exclusive one, the author remains authorised to exercise all rights to
holder use the work.
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Legal basis for software
licence agreements

Choice of law possible
for licence agreements?

Rights remaining with
the licensor/copyright
holder

Currently national Intellectual property law very rarely refers directly to licence contracts.
However, the licence as a legal term will be introduced into national copyright law within the
ongoing reform of national intellectual property law, which is expected to be completed in
September 2014.

The new Copyright Act will contain provisions for licence agreements and specify the
conditions and range of such agreements.

Choice of law possible for licence agreements?

The parties to a licence agreement may choose the applicable law for the licence
agreement throughout Europe according to the European Rome | regulation.

While economic rights of an author are transferable, moral rights are - at present -
inseparable from the author’s person and thus non-transferable.
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Legal basis for software
licence agreements

i

Choice of law possible
for licence agreements?

i

—>) Rights remaining with
the licensor/copyright
holder

BRATISLAVA BUDAPEST

§8§31 et seq. of the Copyright Act contain provisions for (software) licence agreements and
specify the conditions and range of such agreements.

The parties to a licence agreement may choose the applicable law. Throughout Europe the
choice of law is governed by EU Directive 593/2008 EC (Rome 1) which does not set any
form for choice of law, as long as the choice is made expressly or is clearly shown by the
terms of the contract or the circumstances of the case. If the parties choose a jurisdiction
outside the EU and if all other elements relevant to the situation at the time the choice is
made are located in the EU the choice of law must not prejudice mandatory provisions of
Community law or those of national law transposing mandatory provisions of Community
law into national law.

The choice of applicable law governing a licence agreement does not affect other
questions in connection with the licence agreement (e.g. claims for infringement of
copyright law, exhaustion). These questions are regularly governed by the national law of
the country for which protection is sought (country of protection principle).

The original copyright stays with the author: it is closely connected to the author and
cannot be transferred except by inheritance. The author’s moral rights cannot be
transferred either. Exploitation rights may generally be fully conferred on a licensee. As to
unknown types of use the author generally has the right to revoke the licence granted.
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—) Legal basis for software
licence agreements

—) Choice of law possible
for licence agreements?

—>) Rights remaining with
the licensor/copyright
holder

The following sections of the Copyright Act are the most relevant to (software) licence
agreements and specify the conditions and range of such agreements:

e Sections 42-55 on the general rules for licence agreements;

* Sections 58-60 on the specific rules for software.

The parties to a licence agreement may choose the applicable law for their agreement

if the legal relationship contains a genuinely foreign element, e.g. one of the parties is
domiciled outside Hungary. Throughout Europe the choice of law is governed by EU
Directive 593/2008 EC (Rome |) which does not set any form for choice of law, as long
as the choice is made expressly or is clearly shown by the terms of the contract or the
circumstances of the case. By choosing a jurisdiction outside the EU, if all other elements
relevant to the situation at the time the choice is made are located in the EU, the parties
cannot avoid mandatory provisions of Community law or provisions of national law
transposing mandatory provisions of Community law into national law.

Choice of the applicable law governing a licence agreement does not affect other
questions in connection with the licence agreement (e.g. existence and content of
copyright law). These questions are regularly governed by the national law of the country
for which protection is sought.

Moral rights stay with the author. Economic rights are transferable in the case of software.
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—) Legal basis for software The Copyright Act regulates licence agreements and specifies their conditions and extent.
licence agreements
—) Choice of law possible The parties to a licence agreement generally have free choice of the law applicable to
for licence agreements? the agreement. Throughout Europe the choice of law is governed by the European Rome
| Directive which basically does not set any form for choice of law. If the parties choose
a jurisdiction outside the EU and if all other elements relevant to the situation at the time
the choice is made are located in the EU the choice of law must not prejudice mandatory
provisions of Community law.
Other legal aspects in connection with a licence agreement (e.g. existence and content
of copyright law; claims for infringement of copyright law, exhaustion) remain unaffected
by the choice of law applicable to the contractual relationship. These topics are regularly
governed by the national law of the country for which protection is sought (country of
protection principle).
—>) Rights remaining with Moral rights stay with the author: they are closely connected to the author and cannot be
the licensor/copyright transferred. Exploitation rights may generally be fully conferred on a licensee.
holder
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Legal basis for software
licence agreements

Choice of law possible
for licence agreements?

Rights remaining with
the licensor/copyright
holder

The Act on Copyright and Related Rights governs the rules of copyright licensing in
general and software licensing in particular. The Civil Code also applies because norms on
agreements should be viewed as subsidiary. A licensing agreement is still by nature a civil
law agreement.

The parties to a licence agreement may choose the applicable law for it. Within the EU the
choice of law is governed by EU Directive Rome | which does not set any special form for
choice of law.

Choice of applicable law governing a licence agreement is not relevant to other legal
questions in connection with the licence agreement outside the contractual relationship.
These questions are regularly governed by the national law of the country for which
protection is sought (country of protection principle).

Moral rights are inseparable from the author’s person and therefore non-transferable.
Exploitation rights (economic rights of the author) are transferable.
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—) Legal basis for software
licence agreements
—) Choice of law possible

for licence agreements?

—> Rights remaining with
the licensor/copyright
holder

BRATISLAVA BUDAPEST

Copyright law does not contain specific provisions on software licence agreements;
therefore the general rules on licence agreements apply.

Choice of the applicable law for a licence agreement is possible. Throughout Europe
choice of law is governed by EU Directive 593/2008 EC (Rome 1). Under the directive the
choice must be made expressly or must be clearly shown by the terms of the contract

or the circumstances of the case, but does not require a set form. If the parties choose

a jurisdiction outside the EU and if all other elements relevant to the situation at the time
the choice is made are located in the EU the choice of law must not prejudice mandatory
provisions of Community law or of national law provisions implementing mandatory
provisions of Community law.

Choice of applicable law governing a licence agreement does not affect other questions in
connection with the licence agreement outside the contractual relationship (e.g. existence
and content of copyright law; exhaustion), which are regularly governed by the national law
of the country for which protection is sought (country of protection principle).

The original copyright is closely connected to the author and cannot be transferred except
by inheritance. The author’s moral rights cannot be transferred either. Exploitation rights
are fully transferable.
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—) Legal basis for software
licence agreements
—) Choice of law possible

for licence agreements?

—>) Rights remaining with
the licensor/copyright
holder

§§ 40 et seq. of the Copyright Act regulate (software) licence agreements and specify their
conditions and extent.

The parties to a licence agreement may choose the applicable law. Throughout Europe
choice of law is harmonized by EU Directive 593/2008 EC (Rome ). If the parties choose a
jurisdiction outside the EU and all other elements relevant to the situation are located in the
EU the choice of law must not prejudice mandatory provisions of Community law.

Other questions in connection with a licence agreement but outside the contractual
relationship such as the scope of protection of copyrights and claims in case of
infringement are not affected by the choice of applicable law for the contract, as these
questions are regularly governed by the national law of the country where copyrights are to
be protected (country of protection principle).

Copyright is closely connected to the author and cannot be transferred except by
inheritance. The author’'s moral rights cannot be transferred either. Exploitation rights, on
the contrary, are fully transferable.
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Necessary form of license agreement

Country Written form Other formal requirements
Belarus Yes, generally NoO

Generally not — only for exclusive licence
Bulgaria agreemenls; however wrillen lorm ol licence No
agreement is recommended for several reasons

In general not — only il an exclusive licence 1s

Czech Republic No
granted
Estonia Yes, generally No
In general not - only i licence is granted by the
Germany : ‘ No
author for unknown types ol use
Yes, generally. Wrillen form is nol required if
sollware is sold commercially (lypically, the
licence s granted and accepled (1) during
Hungary ) ) No
inslallation ol retail soltware or (i) by implied
consenl: opening sollware packaging which also
indicates the terms ol the licence)
In general nol — only the following types ol
licensing agreements must be in wriling:
e publishing contracls;
. e conlraclts licensing the right ol
Latvia ‘ ) No

communicalion lo the public;
® conlracls crealing an audio-visual work;
e conlracls lor compulsory exclusive
licences

Yes, bul currently disputed whether failure 1o
Lithuania adhere 1o written form leads to mvalidity of the No
contracl

In general nol — only i an exclusive licence 1s

Poland No
granted
I the licence agreement is not i writlen form
any parly may ask for the licence agreemenl’s
confirmation. Il no licence agreement
R ) confirmation has been demanded within 15 days
. In general nol = only il an exclusive licence is

Slovakia ol signing the agreement the rnight 1o demand

granted
’ contirmation automalically ceases. Also, il no

licence agreement conlirmalion has been given
wilhin 15 days from the demand, the parlies are
deemed o have nol entered nto the agreement.
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“Bestseller provision” - Right to demand higher royalties than agreed in

case of unexpected success of a work/computer program and possibilities
to limit that right

L Possibility to demand higher | Possibility to limit the right to
Bestseller provision in . . .
Country X royalties based on general demand higher royalties than
written law ..
legal provisions agreed?
General provisions ol contract
law on significant changes ol
Belarus : J Yes
circumslances which made the
parties conclude the conlract
Bulgaria Yes No
Czech Republic Yes Nol possible
No, but introduction ol such
Estonia a clause is currently under No
discussion
Contractual imitation is
possible in special cases
under certaim circumsltances
Yes, only in lavour ol the
(seltng remuneration by tariff
author; different persons in the
Germany agreement or on the basis
licence chain may be liable 1o
of joint remuneration rules
the author )
belween authors associalions
wilh users” associations or
individual users)
Hungary Yes, only in favour of the author Nol possible
Latvia No NoO
: ] General principles ol contract
Lithuania No } ; Nol possible
law
Yes, only in lavour of the
author; different persons in the
Poland : Yes Nol possible
licence cham may be lable 1o
the author
Slovakia No No
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Taxation of royalties from software license agreements

Withholding tax for royalties
paid in international context

VAT rate

Non-resident companies pay
income tax 15%

Reduced tax rate of 5% for non-
residents without a permanent
representative office in Belarus
who receive royalties from
residents of the Belarus Hi-Tech-
Park

A more favourable tax regime may
also apply under double taxation
treaties.

Royalties generally exempt from
VAT

Generally the withholding tax rate
is 10%.

EU citizens can opt for tax
treatment as residents.

Double taxation treaties or special
rules for associated enterprises
within the EU may lead to tax
exemption or reduced withholding
tax rate.

General VAT rate of 20%

Country Taxable income/Tax rate
Belarus Taxable income - subject to
general income tax (Tax rate 18%)
Taxable income - General tax rate
is 10% (Only 60% of the income
Bulgaria is taxable, for income generated
by a tax resident who is a natural
person but not a merchant)
h :
Czec . Taxable income - tax rate 15%
Republic

In general 15% (35%).

The specific amount of tax rate
also depends on double taxation
treaties or special rules for
associated enterprises within the
EU may lead to tax exemption or
reduced withholding tax rate.

The specific amount of VAT is
determined in each specific
situation (Generally 21%).

Taxable income in general (income
tax rate in general 21%)

In general 10%

Double taxation treaties or special

Estonia ) ) rules for associated enterprises The VAT rate is 20%
Royalties exempt from income tax o
} : within the EU may lead to tax
if the amount complies with the ) . )
, . o exemption or reduced withholding
arm’'s length trading principle.
tax rate.
15% (plus 0.825% solidarity
surcharge) for licensees with The general VAT rate of 19% is
limited tax liability in Germany reduced for grant, transmission
Taxable income - subject to and exercise of rights under the
Germany general income/corporate tax Double taxation treaties or special Copyright Act to 7%. Granting
rates in Germany (14% - 47.5%) rules for associated enterprises a simple right to use software /
within the EU may lead to tax database is not subject to reduced
exemption or reduced withholding VAT rate.
tax rate.
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Taxation of royalties from software license agreements

Country Taxable income/Tax rate Wtht?oI.dlng ta)f for royalties VAT rate
paid in international context
Taxable income - subject to
general corporate tax rate (10%-
19%).
Hungary However, 50% of royalties can None General VAT tax rate: 27%.
be deducted from profit before
taxation. The deduction cannot
exceed 50% of total profit before
taxation.
15% for licensees with limited tax
liability in Latvia
Latvia Taxable income - tax rate 24% (in Double taxation treaties or special Not applicable
2015 -23%, in 2016 - 22%) rules for associated enterprises
within the EU may lead to tax
exemption or reduced withholding
tax rate.
15% for licensees with limited tax
liability in Lithuania
) Double taxation treaties or special If royalties exceed 15_5 000 Lt per
Lithuania Taxable income - tax rate 15% : i year, they are an object for VAT
rules for associated enterprises (the rate is 21 %)
within the EU may lead to tax
exemption or reduced withholding
tax rate.
In general 20%
The general VAT rate of 23% is
) ) Double taxation treaties or special reduced for grant or transmission
Taxable income subject to general ) i ) )
Poland Income tax rate (18-32%) rules for associated enterprises of licences for copyright to 8%. The
within the EU may lead to tax reduced VAT rate applies only to
exemption or reduced withholding authors (natural persons).
tax rate.
19% or 35% if the licensee is a
taxpayer from a non-contractual
state for tax purposes.
Taxable income - tax rate
Slovakia 19%/25% for natural persons and ) ) ) General VAT tax rate of 20%
29% for legal entilies Double taxahonjreaﬂes or spemal
rules for associated enterprises
within the EU may lead to tax
exemption or reduced withholding
tax rate.
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How to transfer licences?

Belarus - The licence may be transferred in full under the general rules of obligations with the licensor’s consent. In order
to transfer a licence the parties may enter into a sublicence agreement.

Bulgaria - Transfer of software licences, including by means of a sublicence agreement, is only possible if permitted by the
primary licence agreement. However, by analogy with the Commercial Act, holders of exclusive licences can be denied this
right only for good reason.

If the share capital of a licensee passes to a third person the licence agreement remains unaffected unless it contains
explicit capital ownership protection clauses.

Czech Republic - A licence may be fully transferred by a licence agreement or the parties may conclude an extensive sub-
licence agreement to have a similar effect

Estonia - If a licence entitles the licensee to transfer the licence to a third person, it may be transferred without special
formal requirements by simple agreement, so that the author may not deny approval to the transfer of licence without
reasonable cause. Acquisition in good faith of rights of use is not possible under national law.

A licence can be transferred even without the consent of the author if the transfer happens in the course of the total or
partial sale of the licensee’s company. The author has a right of revocation in regard to a licence granted in that case if use
by the new licensee is not reasonable to the author.

If the author has not expressly agreed to the transfer, the transferee together with the old licensee is liable for obligations to
the author resulting from licence agreements.

Germany - If a licence entitles the licensee to transfer the licence in full to another person, the licence may be transferred
without special formal requirements by simple agreement. The author may not deny approval to the transfer without
reasonable cause. Acquisition in good faith of rights of use is not possible.

A licence can be transferred even without consent of the author if the transfer happens in the course of the total or partial
sale of the licensee’s company. However, the author may revoke the licence granted in that case if use by the new licensee
is not reasonable to the author. The transferee together with the old licensee is liable for obligations towards the author
resulting from licence agreements (especially payment of royalties) if the author has not expressly agreed to the transfer.

Hungary - If the licence entitles the licensee to transfer the licence in full or in part to another person, the licence may
be transferred without special formal requirements on the basis of a simple agreement. Special author’s approval is not

required.

A licence can in practice be transferred even without consent of the author if the licensee is a company and the licensee is
sold to a third party.

Latvia - If the licence includes the possibility to transfer the licence in full to another person it may be transferred without
special formal requirements by simple agreement.

Lithuania - A licence which entitles the licensee to transfer it in full to another person may be transferred by simple
agreement without formalities.

Poland - A licence which allows the licensee to transfer the licence fully to another person is transferable without special
formal requirements by simple agreement and no additional approval by the author is required.

BRATISLAVA BUDAPEST MINSK NURNBERG PRAHA RIGA SOFIA  TALLINN VILNIUS WARSZAWA | 79



bnt

attorneys-at-law

Software Licences

Legal Protection of Computer Programs/Databases and Software Licences 2014

Transfer of a licence does not require previous consent of the author if it happens in the course of total or partial sale of
the licensee’s company. However, the author may withdraw from or terminate a licence contract if he has a vital interest in
it. The transferee together with the old licensee is liable for obligations to the author resulting from the licence that became
due prior to transfer of the licensee’s company (part of which is the licence itself). If the author has not expressly agreed to
the transfer, the transferee is liable to the old licensee if the author demands payment from the latter.

Slovakia - A licence holder may transfer a licence only after prior written consent of the author. The licence holder must
promptly inform the author of the transfer and details of the new licence holder.

A licence can be transferred even without consent of the author if the transfer happens in the course of the total or partial
sale of the licensee’s company.
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Legal protection against infringement by third parties -
Relation between licensee and licensor

Belarus - In case of infringement of the author’s moral rights the author - or after his death his successors, the executor of
the will or a competent public authority - may take action against infringements.

Exploitation rights can be protected either by the author or by other right holders if exclusive rights were transferred to
them.

Bulgaria - Besides the author a holder of an exclusive licence for a computer program can file actions in protection of
infringed copyright.

Czech Republic - If the author grants an exclusive licence for a computer program the licensee may in the case of
infringement of its right exercise protection rights and claim remedies in its own name and behalf.

Estonia - At present, generally only the author may take action against infringements by third parties. It is therefore
essential for the protection of right holders’ interests that the author and the licensee contractually agree on cooperation
in case of infringement of copyrights by third persons. However, the planned national IP reform envisages granting proper
rights of enforcement to right holders.

Germany - Generally it is the author who can take action against infringement by third parties. In the case of an exclusive
licence in general the licensor can take legal measures against infringement by other persons. However, an author who
grants exclusive licence remains entitled in regard to violation of the author’s moral rights and/or to the extent he has a
legitimate interest in regard to the violation.

Licensors with a non-exclusive licence generally may not take action against violation of copyrights.

The author/exclusive licensor and licensees should contractually agree on cooperation in case of infringement of
copyrights by third persons.

The author or other entitled licensor may raise contractual and non-contractual claims against a licensee who exceeds its
rights of use granted under a licence agreement.

Hungary - Primarily the author may take action against infringement by third parties. In the case of an exclusive licence,
the holder may require the author to take the necessary steps against infringement by third parties. If the author does not
do so within 30 days, the licensee may initiate proceedings in his own name. If the licence agreement explicitly allows, the
holder of a non-exclusive licence may also do so.

Latvia - Primarily it is the author who can take action against infringements by third parties. In the case of an exclusive
licence the licensor generally has the right to take legal measures against infringement of copyright by other persons.
Licensors with a non-exclusive licence may generally not take action against violation of copyrights. It is helpful if the
author/exclusive licensor and licensees contractually agree to cooperate in the case of infringement of copyrights by third
persons.

Lithuania - Originally it is the author who can take action against third-party infringers. However, an exclusive licensor
may take legal measures against infringement of a copyright by other persons. Licensors with a non-exclusive licence are
generally not entitled to take action against violation of copyright. To avoid an unclear legal situation the author/exclusive
licensor and licensees should contractually agree to cooperate in case of third-party infringement.

Poland - Primarily the author has the right to take action against infringements by third parties. An exclusive licensor
generally has the same right, but an author who grants an exclusive licence remains entitled in regard to violation of the
author’s moral rights and/or to the extent he has a legitimate interest in regard to violation. Licensors with a non-exclusive
licence may generally not file actions against violation of copyright.
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The question who prosecutes third-party infringements should be clarified in the licence agreement.

The author or other entitled licensor may raise contractual and non-contractual claims against a licensee who exceeds
rights of use granted under a licence agreement.

Slovakia - Generally the author may take action against infringement by third parties. In the case of an exclusive

licence the licence holder may exercise the same rights. Non-exclusive licensors generally may not take action against
copyright violation. The author/exclusive licence holder and licensees should contractually agree to cooperate in case of
infringement of copyrights.

The author or other entitled licence holder may raise contractual and non-contractual claims against a licensee who
exceeds rights of use granted under a licence agreement.
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Impact of insolvency of licensor/licensee on licence
and sublicence (agreements)

Belarus - In the case of insolvency of one party to a licence agreement the other party can claim preliminary termination of
the agreement and payment of damages.

If a legal entity that acquires a copyright from an employee is in liquidation, this will result in the automatic transfer of all
rights in the work back to the employee.

Bulgaria - A licence agreement does not terminate automatically if insolvency proceedings start with regard to the licensor
or licensee. National legislation does not offer specific provisions on the issue. Introduction of contractual clauses dealing
with the problem is therefore advisable.

Czech Republic - Czech insolvency law does not explicitly state any particularities regarding licences. Should either the
licensor or the licensee go into insolvency, the licence is managed according to the results of the insolvency proceedings.
The licence agreement is thus not terminated automatically.

Estonia - Under national law a licence agreement does not terminate automatically on insolvency of the licensor. There is
at present no detailed regulation of the impact on licences of insolvency proceedings but it is intended to be included in
upcoming IP reform.

Germany - On insolvency of the licensor the licence agreement does not terminate automatically. If the insolvency
administrator refuses performance the agreement is considered terminated, the licence is returned to the licensor and the
licensee may claim compensation from the insolvency estate. However, the insolvency administrator is free to continue
performing the licence agreement.

After insolvency proceedings of the licensee begin, a licence agreement may not be terminated by the licensor due to
default with payments of royalties or deterioration of the licensee’s financial circumstances. As compensation for prohibition
of termination the licensor’s claims from continued performance of the licence agreement are treated with priority
compared to normal insolvency claims.

The insolvency of a principal licensee and termination of the main licence do not influence continuance of a sub-licence. In
this case the licensor may demand assignment of the claim for royalties from the principal licensee against a sub-licensee.

Hungary - Under national law, the insolvency of the licensor does not automatically result in termination of the licence
agreement. The licensor or insolvency administrator will generally be interested in continuing a licence agreement because
of payment of royalties. However the insolvency administrator can terminate the agreement. In that case the licensee may
claim compensation from the insolvency estate.

Under national law, the insolvency of the licensee does not automatically lead to termination of a licence and the insolvency
administrator can continue to use the software. However, it is common to stipulate a special right to terminate a licence
agreement if a party becomes insolvent.

Latvia - Insolvency proceedings against the licensor or licensee do not lead to automatic termination of a licence
agreement. Only if the insolvency administrator refuses to perform is the agreement considered terminated (normally an
insolvent licensor has an interest in continuing the licence agreement). In that case the licensee may claim compensation
from the insolvency estate.

Lithuania - Termination of a licence agreement is not automatic on insolvency of the licensor. The licensor or the

insolvency administrator is generally interested in continuing the licence agreement because of payment of royalties, but
the insolvency administrator may refuse to perform the agreement, which leads to termination. The licensee may claim
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compensation from the insolvency estate.
Insolvency of the licensee has no effect on the licence agreement either.

Poland - Insolvency of a party to a licence agreement does not terminate the agreement automatically. On insolvency of
the licensor the insolvency administrator terminates the agreement by refusing to perform the agreement, which entitles the
licensee to claim compensation from the insolvency estate.

Similar rules apply on the licensee’s insolvency.

Slovakia - The licence agreement does not terminate automatically under Slovak insolvency law in the event of the
licensor’s insolvency. The licensor or the insolvency administrator is normally interested in continuation of the licence
agreement. However, the insolvency administrator may refuse to perform the agreement and therefore terminate the
agreement. In that case the licence returns to the licensor and the licensee may claim compensation from the insolvency
estate.

Insolvency of the licensee has no effect on the licence agreement either. Once insolvency proceedings against the licensee
begin, the licence agreement may not be terminated by the licensor due to default in payments of royalties or deterioration
of the licensee’s financial circumstances. As compensation the licensor’s claims from continued performance of the licence
agreement are treated with priority compared to normal insolvency claims.

84 | BRATISLAVA BUDAPEST MINSK NURNBERG PRAHA RIGA SOFIA  TALLINN VILNIUS WARSZAWA



bnt

attorneys-at-law

Notes

BRATISLAVA BUDAPEST MINSK NURNBERG PRAHA RIGA SOFIA  TALLINN VILNIUS WARSZAWA | 85



Notes

86 |

BRATISLAVA

BUDAPEST

MINSK

NURNBERG

PRAHA

RIGA

SOFIA

TALLINN

bnt

attorneys-at-law

VILNIUS

WARSZAWA



bnt

attorneys-at-law

Notes

BRATISLAVA BUDAPEST MINSK NURNBERG PRAHA RIGA SOFIA  TALLINN VILNIUS WARSZAWA | 87



bnt

Attorneys-at-law in Central and Eastern Europe

www.bnt.eu

BRATISLAVA BUDAPEST MINSK NURNBERG PRAHA RIGA SOFIA TALLINN VILNIUS WARSZAWA



